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MaAcKINZIE v. WHITWORTH.—The decision of this case by | McKeEr’s CAsE. 


the English Court of Appeals, published by us in the present 
volume, at page 188, affirms the judgment of the Court of Ex- 








THE adroitness of attorneys, and the end- 
less opportunity afforded by the law’s delay, were, perhaps, 
never better illustrated than in the motion for arrest of judg- 


chequer, as reported in 23 Weekly Rep. 323, L. R. 10 Ex. 142, | ment made by McKee’s counsel, when the motion for anew trial 
and holds that it is unnecessary in applying for a policy of | jn the whiskey case was overruled by Dillon and Treat, JJ., on 


marine insurance to state that it is a re-insurance, when the | 
latter fact is in no way material to the risk. We published | glance, that the 
the decision of the Exchequer in our 2d vol. p. 493, with a | 

: : a . 
brief note referring to some other decisions on the subject of | 


re-insurances. 





MAGUIRE’Ss CASE—CUMULATIVE SENTENCES.— We regret 
that our limited space prevents our publishing in extenso | 


this week the opinion of Judge Dillon, pronounced in the | 


United States Circuit Court, at this place on the 8th inst., in 
the Maguire case. The point was, as to the power of the court | 
to render cumulative judgments when several counts were | 
embodied in the same indictment, each of which indicated a 
separate offence and which rendered the accused amenable to 
a distinct penalty. The decision was rendered, as the learned 
judge stated, in the absence of extended argument on the point, 
and amid the heavy pressure of other business; but it is clear 
and stands well justified in the light of authority. The point 
at issue grew out of the construction of § 1024 of the U.S. 
Rev. Statutes; but, first holding that at common law, cumula- 
tive judgments could not be rendered in the case designated, 
Judge Dillon followed the ruling of the Court of Appeals of 
New York in the case.of Tweed v. Lipscomb, and the decis- 
ion of Justice Nelson sitting in circuit with Judge Hall of 
the Northern District of New York, in Albro’scase. Accord- 
ingly there was one judgment against Maguire, instead of 
five on each separate count, and the decision doubtless meets 
the law of the case. 





Hon. A. O. P. NIcHOLSON, died at his residence in Colum- 
bia, Tenn., on the 23rd of March, 1876, at the ripe age of 68 
years, and while holding the office of chief justice of the state 
of Tennessee. He was a native of that state, and was edu- 
cated at Chapel Hill, N. C.; first studied medicine, com- 
menced practicing law in 1833, and from that year filled as high 
a measure of public service, as any of her gifted sons. His 
active life was largely political, he being frequently returned 
to the legislature by his native county ; a member of two of 
its constitutional conventions, in 1834 and 1870; and twice 
elevated to the United States senate, in 1840, by appointment 
to fill the vacancy occasioned by the death of Felix Grundy, 
and in 1857, by election. In 1854 he was elected public printer 
by Congress, which office he held until 1856. With the excep- 
tion of this interval, and one year during which he held the 
office of chancellor of his district, he was engaged in the prac- 
tice of law, having a large practice and commanding always 
the confidence of his clients and the respect and esteem of his 
associates. ‘Though often filling official stations, he was never 
an office-seeker. It was in the discharge of the duties of 
chief justice, to which he was elected in 1870, that his chief 
excellence and great ability were exhibited. His decisions 
were marked with clearness and force, were accepted as sound 
interpretations of the law, and these will be the enduring men- 
uments of his reputation. Judge Nicholson united in his 
character, marked firmness with great purity and integrity ; 
illustrated the true idea of a christian gentleman; has left a 
record of honorable service to his state, and a model to the 








profession which he adorned. 


Saturday last. It would seem an unimportant matter at first 
trial in the circuit court should have been had 
onatranscript of proceedings from the district court, in which 
the indictments were framed, instead of on the original pa- 
pers. The two courts are held in the same room, and the 
original ‘records of each are at hand, and can be had at a 
moment’s notice, if required. Transcripts of the one court 
for the use of the other, are not made as a matter of necessity, 
but, we would suppose, as a matter of convenience ; but then 
there occurs the textual provision of the law of the 9th of 
Aug., 1846, requiring the original indictment to be sent up 
for the purposes of the trial, and met only by an order of 
transmission and a transcript; and there is, too, the settled 
principle of criminal jurisprudence that the accused cannot 
be presumed to waive any right he has under the terms of the 
law, and that what is not specially waived, is always avail- 
able to him. Judge Dillon made a brief canvass of the points 
raised, and gave the counsel five days to file briefs. He also 
intimated that perhaps a motion to dismiss for want of juris- 
diction in the circuit court would be the proper proceeding, 
and this, the attorneys of McKee stated they would make. 
If the motion in arrest of judgment is well taken, though 
technical—if there is no statute of the United States author- 
izing the courts to disregard mere technical points, as sug- 
gested for enquiry by Judge Dillon, and as exists in some of 
the state courts—then some of the whiskey trials will probably 
have to be gone over again. 





BREVITY IN THE REPoRTS.—It has long been apparent that 
the work of reporting the decisions of our appellate courts 
needed a pruning hand. Lawyers of leading practice must 
necessarily have the reports of all the states, besides those of 
the foreign courts, and the present bulky dimensions of these 
will soon require much larger space than is usually given to 


‘libraries, not to speak of the labor, time and confusion of go- 


ing through decisions reported unnecessarily. Decisions 
which merely follow in the wake of preceding cases, should, 
if reported at all, be reported merely by reference to such 
preceding cases. The following extract, which is credited in 
the Albany Law Journal to a contemporary, is a thoughtful 
and correct view of this subject, and we trust will lead to 
some improvement in the direction indicated, and thus re- 
duce in some measure the burden which the present system of 
reporting imposes on the profession. Condensation is a vital 
necessity, both at the hands of the judges and reporters: 
“There are two classes of cases which are worthy of being 
reported. First, cases which decide a new point or principle, 
such as those which settle the meaning of a statute which has 
not yet received a construction, where such construction was 
really doubtful in the absence of decision ; or which lay down 
the rule of expediency to be applied to some new combination 
of elements in socia!, commercial, or political existence, which 
the course of events brings forward. Secondly, cases which, 
though they do not decide absolutely new points or principles, 
nevertheless afford typical illustrations of the application of 
old points or principles to large or frequently recurring classes 
of instances. There is nothing, we believe, which darkens 
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counsel so effectually as loading the books with cases in which, 
though much was mooted, very little or nothing was decided. 
An obiter dictum is, as arule, better suppressed. A system in 
which previous decisions have the force of law has its draw- 
backs, though it seems to us that the advantages more than 
counterbalance them; but any thing which tends to give mere 
dicta the force of precedent is, to our thinking, mischievous. 
The tendency of modern reporters is to confine the matter 
reported to the actual decision much more strictly than was 
the practice in former times, and we feel sure that the profes- 
sion ought to support them in this respect.” 





THE FEDERAL JupIcIARY.—Mr. Edward McCrady, Jr., a 
contributor to the Southern Law Review, has communicated 
to the Charleston News and Courier, several objections to the 
measure now before Congress for the re-organization of the 
federal judiciary, which on examination we believe to be well 
put and timely. While objections to the proposed measure 
are numerous, and many of them seem trivial, or not so well- 
founded as others, it is to be hoped that the multitude of 
these objections will not be allowed to cause a failure or post- 
ponement of relief of some sort to the over-crowded and 
clogged federal courts. The present Congress should not ad- 
journ without some decided and practical action in the way of 
the needed relief; and all objections that are well put, or sug- 
gestions that may be of use, should be received gladly by the 
Congress. “In the multitude of counsellors,’’ we may be able 
to arrive at the best digested plan ; and it is to the interest of 
the entire people to secure the best system possible. Mr. Mc- 
Crady’s suggestions are so clearly, and at the same time so 
tersely stated that we print them elsewhere entire. 





THe PasseNGER CAsEs.—Elsewhere we print two very 
important decisions of the Supreme Court of the United 
States, declaring the immigration laws of California, New 
York and Louisiana respectively unconstitutional. The opin- 
ions were delivered by Mr. Justice Miller, and are among the 
best specimens of the cogent and incisive reasoning for which 
that jurist is distinguished. The head-notes written by the 
learned justice himself, furnish such a full and excellent sum- 
mary of his reasoning, as to render it unnecessary to make 
any statement of it here. Suffice it to say that these cases, 
while not denying to the states all power to pass laws strictly 
limited to defending themselves against an influx of paupers, 
convicted criminals, and the like, hold that the laws in ques- 
tion are unconstitutional. The learned justice is particularly 
severe on the California law, and justly so, we think. He 
does not hesitate to declare that the manifest purpose of the 
statute was not to obtain indemnity, but money. The treat- 
ment of the Chinese by the people of California has been a 
disgrace to Caucasian civilization. These decisions embrace 
the mature and unanimous judgment of the court, and settle, 
as we think, on a sound constitutional basis, what was left 
unsettled by the conflicting opinions of the judges in the 
Passenger Cases in 7th Howard. This settlement makes it 
the obvious duty of Congress to take the matter in hand, and, 
if any further regulation of foreign immigration is necessary, 
to pass such a uniform law as will necessarily exclude all at- 
tempts at regulation by the states. 





Hou. Isaac F. Reprievp died at his residence in Charles- 
town, Mass., on the 23rd of March, 1876, at the age of 72 years. 
He was a native of Weatherstield, Vermont, graduated at 
Dartmouth College, and commenced the practice of law at 
Derby, Vt., in 1827. He was judge of the supreme judicial 
court of his native state for the long period of twenty-six 
years, and was chief justice from 1859 to 1861. In the last 





year he removed to Boston, and in 1867 received the respon- 
sible appointment of United States commissioner to adjust 
British claims against our government, spending some time 
in Europe in that capacity. Judge Redfield has been of late 
years best known to the profession as one of the principal 
editors of the American Law Register, and his contributions 
to that journal have been of great service, forming a valuable 
addition to our legal literature. His larger works were the 
“Law of Wills,” “Law of Railways,” “Law of Carriers,” 
and a valuable collection called “‘ American Cases on the Law 
of Wills.” In connection with Mr. Bigelow, he also edited 
a volume of ‘‘ Leading Cases on the Law of Bills of Exchange 
and Promissory Notes.” These worksare allof ahigh charac- 
ter, and place Judge Redfield among the foremost legal writers 
of the age. He was for a time, one of the law professors of 
Dartmouth, and in this, as in his long term of service on 
the supreme bench, displayed great intellectual force, and all 
the characteristics of a well stored and finely trained legal 
mind. The annals of the profession bear few names that for 
length of service, integrity and ability, surpass that of Isaac 
Fletcher Redfield. 





Mr. Dana’s Rejection. 

Ordinarily it would not become a law journal to discuss 
the propriety or. impropriety of a diplomatic appointment. 
But the nomination of Mr. Dana was in a peculiar sense com- 
plimentary to the American bar. He belonged to that class 
of lawyers, of which America has confessedly produced more 
than the mother country—professed legal writers. If we 
except possibly mechanical inventions, America has not suc- 
ceeded in overtaking England in any department of modern 
thought except jurisprudence. Our great writers on the law 
—our Kents, our Storys, our Greenleafs, our Bishops and our 
Whartons, have few, if any counterparts in the England of 
to-day. Mr. Dana’s nomination was due to the fact that he 
belonged to this class of men, and that he was profoundly 
versed in international law. As soon as the nomination 
was made, General Butler proceeded to Washington, and be- 
gan to intrigue against his confirmation. The secret of Gen- 
eral Butler’s opposition, no doubt, consisted in the fact that Mr. 
Dana had, on one occasion, presumed to run against him for 
Congress—Mr. Dana representing the decent element in Mass- 
achusetts politics, and General Butler the rag-tag-and-bobtail. 
In that contest Mr. Dana was of course defeated. General But- 
ler accused Mr. Dana, before the senate committee on foreign 
affairs, of being a literary pirate. This accusation was made ex 
parte, without notice to Mr. Dana; but the committee never- 
theless listened to it, and acted upon it by asking the President 
to withdraw the nomination. When Mr. Dana learned thata 
committee of the senate had proceeded to hear and act upon evi- 
dence in regard to his character without notice to him, he wrote 
to Mr. Boutwell, very properly, as we think, declining to com- 
mit his honor to such a body of men. This letter was the 
rock of offense which produced his rejection. It was construed 
as an insult to the senate. Such a body of men as the senate 
has come to be are easily insulted. That body of men has de- 
clined to a position in which there is not an able statesmen in 
it—not one that compares with the Websters, the Clays, the 
Calhouns, the Bentons, the Wrights, the Sewards, the Sum- 
ners, of former years. The spasm of honesty which has been 
creeping over the country during the past two years has 
shaken into it a few able and honest men from the judicial 
bench; but they are jurists, not statesmen. We are not at all 
surprised that a senate which degraded Mr. Sumner from the 
chairmanship of the committee on foreign affairs, and which 
has confirmed the nominations to diplomatic and judicial po- 
sitions which it has confirmed, should have listened to the ex 
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parte statements of such men as General Butler, should have 


felt insulted when Mr. Dana refused to commit his honor to | 
the keeping of a committee which had thus acted, and should | yn 


have rejected him by a large majority. 





Important Land Decisions. 
Henry N. Copp, of Washington, sends us the following 
digests of important decisions lately rendered by the general 
land office and department of the interior. A great many of 





| 


| the department decided tnat it was not included within the reservation 


to the company, and had ordered the same restored to settlement. 
Where a pre-emptor is living upon and cultivating such tract of land, 
0 specific act is necessary to constitute a new settlement after the restor- 

ation thereof to market. 

Indian Lands.—Case v. Larkin.—The term settlement does not nec- 

essarily include actual residence in person on the particular tract settled 
| upon. It means such an improvement of the tract as clearly shows that 
| the settler intends the improvement to be permanent and for himself. 
The act of May 11, 1872, relative to the Cherokee —_ in Kansas re- 
| quires settlement, but not necessarily residence, as a condition of sale. 
Private Land Claims.—Rancho Los Huecos.—Where a private 


our subscribers in the western states and territories combine | land claim is confirmed for quantity within larger exterior limits, the 


the business of land agents with the practice of the law. 


Under the impression that such a summary of land decisions | 


| claimant may select the location of his grant anywhere within such 
| limits, so as not to defeat the prior equitable rights of others. 
The sobrante lands, in this case, between two located ranchos, extend, 


will be of interest to them, we publish what follows as a sort | at least, to the northern limit of the northern rancho and to the southern 


of experiment, trusting to our readers to advise us whether 
the experiment should be continued. These decisions are 
printed in full in this month’s issue of Copp’s Land Owner, 
a monthly publication, which we presume can be purchased 
of respectable news-dealers everywhere. 

DECISIONS. 

Mines and Minerals.—James B. Belford.—Where a patent issues 
for a lode which crosses a lode already patented, the surface ground in 
conflict is excepted from the second patent. 

The ore at the space af intersection of two lodes belongs to the first 
location whether patented first or second. The second location carries 
the right of way though the intersection. 

Nerce Valle.—Sioux Half-Breed Scrip can not be located on mineral 
lands, and titles thereto can not be secured, except on complience with 


the mining acts of Congress. 
The kind of land Sioux Half-Breed Scrip may be located upon. 


Hawley Consolidated Mining Company v. Memnon Mining Company. 
—The jurat to the adverse claim required by the seventh section of the 
— act of May 10, 1872, must be made by the party, and can not be 
made by an attorney—except where the party is an incorporated com- 
pany, when the protest may be verified by the oath of its President or 
other executive officer, or by an attorney whose authority must be satis- 
torily shown. . 

An adverse claimant must show that his is a valid subsisting mining 
claim and that he is acting in good faith. 

The nature, extent and boundaries of an adverse claim must be fully 
set fourth, in order to stay proceedings on the application and have an 
adjudication in the courts. 

Hall v. Litchfield et al.—The policy of the government has been uni- 
form: since the inauguration of the public land system to reserve from 
sale salt springs and the adjacent land. 

The proviso, in the enabling act admitting Colorado as a state, relative 
to salt springs, “‘ provided that no salt spring or lands the right whereof 
is now vested in any individual or individuals, or which hereafter shall 
be confirmed or adjudged to an individual or individuals, sha!l by this act 
be granted to said state,”’ refers to private claims protected by treaty 
— 

n this case, there is no valuable deposit of salt shown to exist upon 
the tracts, which are only valuable on account of the salt springs. The 
filings and applications of all parties were accordingly rejected. 

Pulliam v. Hunter.—What constitutes satisfactory evidence of the 
mineral character of land in the absence of actual discovery of rich 
deposits. 

Swamp Lands.—E. G. Cook.—The selection of land by a state 
under the swamp acts establishes a prima facie case in favor of the state, 
which may be controverted at a hearing before the local land-officers. 

A party who has received a patent for a certain tract so selected by a 
state may relinquish the same and receive his money back upon present- 
ing his affidavit, corroborated by two witnesses, showing the swampy 
character of such tract. 


Timber Culture.—Isaac Atkinson.—The timber culture law allows a 
contesting party to place his application on file in the local land office 
with his affidavit, initiating a contest against an entry already made, but 
whether such application entitles oath contestant to the privilege of 
making ap entry depends upon the testimony at the trial showing that 
the first party has not complied with the law. If the testimony does 
show non-compliance with the law, then upon cancellation of the first 
entry, the contestant will be allowed to perfect an entry for himself. 

If the first entry is relinquished pending the trial; or for any other 
reason than non-compliance with the law, the contestant acquires no 
preference right, unless the contest be carried through, and such non- 
compliance be satisfactorily shown at the trial. 


Homesteads.— Douglass Dummett.—W here it is shown that a home- 
stead entry was made for the use of an adjoining farm by a party who 
owns only a half undivided interest in an original farm, such homestead 
entry will be passed for patenting, if the law has been complied with in 
other respects. 

Pre-emption.— Peterson v. Kitchen.—A party who went upon land 
reserved under a railroad grant, with assurances from the company that 
he could purchase it of them, was not wrongfully upon the land, when 


| limit of the southern rancho. 


Consignor to Control Goods after Delivery 
to Railway Company—<Act of God. 


| ARMENTROUT v. ST. LOUIS, KANSAS CITY AND NORTHERN 
RAILWAY CO. 


“Right of 


St. Louis Court of Appeals, February, 1876. 


Hon. Tuomas T. Gantt, Chief Justice. 
Epwarp A. Lewis, 
Ropert A. BAKEWELL, 


‘6 Justices. 


1. Right of Consignor to Control Goods after Delivery.—A fier deliv- 
ery of goods to railway company and receipt of bill of lading thereof, the con 
signor loses all right to control thom inany way except the legal right of stop- 
page in transitu. 

2. Act of God.—In case of injury to goods the act of God can not be set up 
as a defence by the carrier, if guilty of previous misconduct or negligence by 
which the exposure resulting in the loss was occasioned. 


Appeal from the Circuit Court of St. Louis County. 

Plaintiff sues defendant, a common carrier, for breach of contract in 
affreightment, in not fulfilling its undertaking with plaintiff, that it 
would securely keep and safely carry over its road, from Ottumwa, 
Iowa, to St. Louis, Missouri, and, in reasonable time, securely deliver to 
plaintiff's agents in St. Louis one hundred boxes of eggs, whereby said 
eggs were totally lost to plaintiff, as he alleges, to his damage $2,000. 

he case was tried by the court, a jury being waived, upon the following 
agreed statement of facts: Plaintiff bought the 100 boxes of eggs in ques- 
tion of McCullough & Lilburn, at Ottumwa, Iowa, at the price of $1528.04. 
He paid ten dollars in cash, and agreed with McCullough and Lilburn 
that, for the balance of the purchase price, they should draw against the 
shipment of Bussy & Co. at St. Louis, with the bill of lading or receipt 
therefor of defendant attached ; of all which defendant had no knowledge. 
Bussy & Co. were the commission merchants of plaintiff, to sell eggs for 
plaintiffs account on arrival, and had no other interest in said eggs or the 
proceeds. That on 25th November, 1872, McCullough & Lilburn accord- 
ingly delivered said eggs to defendant at Ottumwa, Iowa, and took its 
bill of lading or receipt therefor, which is on file in this cause, and may 
be read in evidence by plaintiff. That thereupon Geo. McCullough, 
of the firm of McCullough & Lilburn, requested defendant to hold said 
eggs until ordered by them to be sent forward; the particulars of that 
transaction being set forth in an affidavit of one Phillips, as follows : 
“On morning of 25th November, 1872, Geo. McCullough came to my 
office in Ottumwa, and requested bill of lading for 100 boxes of eggs to 
be shipped to Bussy & Co., St. Louis, and not Joad till following day. 
This yore The eggs were loaded the same day, Nov. 25th, and 
Geo. McCullough requested car to be held at their risk until draft was 
accepted. Afternoon of Nov. 27th he gave order to forward car, which 
was done on first train, morning of 28th, N. M. Car798. This request 
to hold and agreement to take all risks, were made verbally.” That, on 
25th November, 1872, said McCullough & Lilburn drew their draft on 
Bussy & Co. for said sum of $1,518.04, with said bill of lading or 
receipt attached ; that the same, with bill of lading or receipt attac ed, 
were presented to Messrs. Bussy & Co for acceptance, on 27th November, 
1872, and the draft was by them accepted, and paid by them on 30th 
November, 1872, and charged to account of — as plaintiff and 
Bussy & Co. had agreed it should be, and said draft is annexed hereto, 
and may be read in evidence herein. That on 28th of November, 1872, 
McCullough & Lilburn directed defendant to forward the eggs to the 
consignees, Bussy & Co., at St. Louis, and it was at once done. They 
arrived at St. Louis at 10 a. M. on Sunday, Dec. 1st, being a reasonable 
time after being forwarded; and notice of their arrival was given to 
Bussy & Co. on Monday, Dec. 2nd, as soon as could be done after their 
arrival, and that three days is ample and the usual time for — to 
be carried from Ottumwa to St. Louis. That Bussy & Co. had sold 
said eggs to arrive on 30th Nov., at the price of $1,641.78; but owing to 
the eggs having been frozen, they were sold to the best advantage for 
$1156.62, the said price of $1641.78 being the usual and market price 
therof in St. Louis, and said sale being lost because the eggs were so 
frozen. That said eggs were so frozen because of the extreme cold 








weather on the route, and they would not have been frozen if sent for- 
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ward on 25th Nov., 1872. That defendent had no knowledge of the 
interest of any one in the eggs, other than that of the consignees, except 
that shown, if any, by the receipt, or bill of lading and by the affidavit 
of Phillips. That plaintiff by his commission merchants, Bussy & Co., 
corsignees, paid defendant the freight, $64.00, on said shipment on its 
arrival in St. Louis. The bill of lading is in the usual form, and sets 
forth that, on 25th Nov., 1872, the date of the bili, there were received 
in _ order at Ottumwa, by defendants, from McCullough & Lilburn, 
to be delivered to Messrs. Bussy & Co., at 16 S. Commercial street, St. 
Louis, Mo., 100 boxes of eggs, marked “ M. & L., Ottumwa, Iowa. For 
Bussy & Co., St. Louis, Mo.” The court found for defendant. Plaintiff 
duly excepted, and his motion for a new trial being overruled, the case 
is brought here by appeal. 

On this statement of facts the plaintiff was, in our opinion, entitled 
to recover. The delivery to the defendant under the circumstances 
stated, vested the goods in the consignee ; the defendant was from that 
moment liable to plaintiff, and its liability was that of a common carrier, 
and not that of a warehouseman ; the goods were injured by an exposure 
which would not have occurred had the goods been forwarded without 
delay ; and the delay which occasioned the damage was wholly unauthor- 
ized by the consignee or his agent, and occurred at the direction or sug- 
gestion of a third party who had no legal right to control the goods. 

These principles may be taken to be now well settled, and it is too 
late to attempt to change them. They are also consonant with common 
sense, and the recognized custom of trade in this country. A bill of 
lading is taken by the consignor. It is a statement of the carrier to the 
effect that he has received a certain weight or quantity of a certain de- 
scription of merchandise, to be forwarded with all reasonable dispatch to 
a certain party named in the bill. To this bill of lading is attached, as 
in this instance, a draft on the consignees fur the value of the goods, 
which is forwarded by the shipper to his agent at the point of consign- 
ment, for presentation to the consignee for acceptance and payment. 
This draft, and bill of lading attached, arrive in the course of mail be- 
fore the goods, and are the assurance to the consignee that the goods are 
on the way. On the faith of the bill of lading, he accepts and pays the 
draft. It is, therefore, conclusive on the carrier as to persons who have 
acted on the faith of his contract, and he will not be allowed to modify 
it without their consent. Any other rule would be destructive of com- 
merce. What commission merchant would be safe in accepting drafts 
drawn against shipments? What bank would take bills of lading as 
collaterals and make the necessary advances upon them if the shipper, at 
will, could forward the bill of lading and detain the goods? If the car- 
rier in this instance could have detained the goods at the request of the 
consignor, after the bill of lading was out, until the draft was heard 
from, he might, with equal safety to himself, have given back the goods 
to the shipper after the acceptance of the draft by the consignee. The 
vendor in the case stated had no such right over these goods as he at- 
tempted to exercise. From the moment they were received by the 
carrier, he parted with all right to control them in any way except the 
right to stop them before they reached their destination, in the sole case 
of the insolvency of the consignee. 

ere was something said in argument as to this being a case of in- 
jury by the act of God. The severe cold which injured the eggs could 
not have been prevented, nor, perhaps, foreseen by man; but if the 
carrier had done his duty, the goods would have arrived at their desti- 
nation before the frost. The carrier is liable for a loss arising from an 
inevitable necessity existing at the time of the loss, if guilty of previous 
misconduct or negligence by which the exposure which resulted in the 
loss was occasioned. 

For the reasons stated the judgment of the court below must be re- 
versed, but inasmuch as every fact necessary to a final judgment in favor 
of plaintiff would appear to be fully set out in the agreed statement of 
facts, it does not seem necessary to remand the cause for a new trial, 
and we accordingly give judgment here for plaintiff for seven hundred 
and twenty-one ($721.00) dollars, being the difference between the 
amount for which the eggs were sold to best advantage on their arrival, 
and the sale which was‘lest by default of defendant, after adding thereto 
interest from the date of the commencement of the suit to the entry of 
judgment here. The other judges concur. ’ 





Mode of Proof in Equity in U. 8S. Courts—Requisites of 
Record on Appeal to Supreme Court—Viva Voce Ex- 
amination of Witnesses. 


BLEASE v. GARLINGTON. 
Supreme Court of the United States, October Term, 1875. 


1. Mode of Proof in Equity.—Section 30 of the judiciary act of 1789 provid- 
ing that the mode of proof by oral testimony, and examination of witnesses in 
court shall be the same in all courts of the United States, as well in trial 
of cases in equity as of actions at common law, is gg by section 862 of the 
Revised Statutes which enacts that the mode of proof in causes of equity and of 
admiralty,and maritime jurisdiction shall be according to the rules now or here- 
after prescribed by the supreme court, taken in connection with rule 67 of the 
supreme court relating to the taking of depositions. 


2. Requisites of Record on Appeal to Supreme Court.—On appeal to 
the su e court, all contmeny whether admitted or ruled out at the cries. 
must be made part of the record. 


3. Viva Voce Examination of Witnesses.—The circuit courts on the 
ng of cases in equity are no longer required to permit the examination of 
witnesses, viva voce in court; but if such practice is adopted, the testimony 
taken in that form must reduced to writing and made part of the record, or 





it will be entirely disregarded by the court above. So if testimony is objected to 
and ruled out, it must still be sent up with the record, subject to the objection, 
or the ruling will not be considered. A case will not be remanded to hear the 
rejected testimony taken, even though the court may be of opinion that the ob- 
jection ought not to have been sustained. 


Appeal from the Circuit Court of the United States for the District 
of South Carolina. 
Mr. Chief Justice Warre, delivered the opinion of the court. 


After stating the facts of the case which are omitted as unimportant 
the learned chief justice proceeded as follows :] 

The judiciary act of 1789 (1 Stat. 88, sec. 30) provided that the 
mode of proof by oral testimony and examination of witnesses in 
open court should be the same in all the courts of the United States, 
as well in the trial of causes in equity as of actions at common law. 
By section 19 of the same act it was made the duty of the circuit 
court, in equity cases, to cause the facts on which they founded their 
decree fully to appear upon the record, either from the pleadings 
and decree or a statement of the case agreed upon by the parties of 
their counsel, or if they disagreed, by a stating of the case by the 
court. Subsequently, in 1802, (2 Stat. 166, sec. 25,) it was enacted 
that in all suits in equity the court might, in its discretion, upon the re- 
quest of either party, order the testimony of wtinesses therein to be taken 
by depositions. In 1803 (2 Stat. 244 sec. 2) an appeal was given to this 
court in equity cases, and it was provided that, upon the appeal, a trans- 
cript of the bill, answer, despositions, and all other proceedings in the 
cause should be transmitted here. The case was to be heard in this 
court upon the proofs submitted below. 

In Conn v. Penn, 5 Wheat, 424, decided in 1820, this court held that 
adecree predicated in part upon parol testimony must be reversed, be- 
cause that portion of the testimony which was oral had not been sent up. 
For this reason, among others, the cause was sent back for further pro- 
ceedings according to equity. Chief Justice Marshall, in delivering the 
opinion of the court said (p. 426): ‘Previous to this act (that of 1803) 
the facts were brought before this court by the statement of the judge. 
The depositions are substituted for that statement, and it would seem, 
since this court must judge of the fact as well as the law, that all the 
testimony which was before the circuit court ought to be laid before this 
court. Yet the section (of the act of 1789) which directs that witnesses 
shall be examined in open court, is not, in terms, repealed. The court 
has left considerable doubts on this subject, but thinks it the safe course 
to require that all the testimony, on which the judge founds his opinion, 
pont in cases within the jurisdiction of this court, appear in the 
record.” 

Under the authority of the act of May 8, 1792, (1 Stat. 276, sec 2,) this 
court, at its Feburary term, 1822, adopted certain rules of practice for 
the courts of equity of the United States. 7 Wheat.v. Rules 25, 26, and 
28 related to the taking of the testimony by depositions and the examina- 
tion of witnesses before a master or examiner, but by Rule 28 it was ex- 
pressly provided that nothing therein contained should “prevent the 
examination of witnesses viva voce when produced in open court.” 

These rules continued in force until the January term, 1842, when they 
were superseded by others then promulgated, (1 How. xlii.) of which, 
67, 68, 69, and 78 related to the mode of taking testimony, but made no 
reference to the examination of witnesses in open court further than to 
provide, at the end of Rule 78, that nothing therein contained should 
‘prevent the examination of witnesses viva voce when produced in open 
court, if the court shall in its discretion deem it advisable.” 

Afterwards, in August, 1842, Congress authorized this court to pre- 
scribe and regulate the mode of taking and obtaining evidence in equity 
cases. 5 Stat. 518, sec. 6. While these rules remained in force sub- 
stantially as originally adopted, and before any direct action of the court 
under the special authority of this act of Congress, the case of Sickles 
v. Gloucester Co., 3 Wall. Jr. 186, came before Mr. Justice Grier on the 
circuit, and he there held that, notwithstanding the rules, witnesses 
might still be examined in open court. It was his opinion that the act 
of 1789 guarranteed to suitors the right to have their witnesses so ex- 
amined if they desired it; that Rule 67 did not affect or annul the act of 
Congress or the policy established by it, and that a party had therefore 
the right to demand an examination of witnesses within the jurisdiction 
of the court ore tenus, according to the principles of the common law, 
either by having them produced in court or by having leave to cross- 
examine them, face to face, before the examiner. 

This case was decided in 1856, and, at the December term, 1861, of 
this court, Rule 67 was amended so as to provide for the oral examina- 
tion of witnesses before an examiner. The part of the rule as amended, 
pertinent to the present enquiry, is as follows: ‘Either party may give 
notice to the other that he desires the evidence to be adduted to the 
cause to be taken orally, and thereupon all the witnesses to be examined 
shall be examined before one of the examiners of the court, or before 
an examiner to be specially appointed by the court, the examiner to be 
furnished with a copy of. the bill and answer, if any; and such ex- 
amination shall take place in the presence of the parties, or their agents, 
by their counsel or svlicitors, and the witnesses shall be subject to 
cross-examination and re-examination, and which shall be conducted as 
near as may be in the mode now used in common law courts. The deposi- 
tions taken upon such oral examinations shall be taken down in writing 
by the examiner in the form of narrative, unless he determines the ex- 
amination shall be by question and answer in special instances; and, 
when completed, shall be read over to the witness and signed by him in the 
presence of the parties or counsel, or such of them as may attend; pro- 
vided, if the witness shall refuse to sign the said deposition, then the ex- 
aminer shall sign the same: and the examiner may, upon all examina- 
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tions, state any special matters to the court as he shall think fit; and 
any question or questions, which may be objected to, shall be noted, by 
the examiner, upon the deposition, but he shall not have power to decide 
on the competency, materiality or relevancy of the questions ; and the 
court shall have power to deal with the costs of incompetent, imma- 
terial, or irrelevant depositions, or parts of them, as may be just.” 

The act of 1789, in relation to the oral examination of witnesses in 
open court, was not expressly repealed until the adoption of the revised 
statutes, sec. 862 of which is as follows: ‘* The mode of proof in causes 
of equity and of admirality and maritime jurisdiction shall be according 
to the rules now or hereafter prescribed by the supreme court, except 
as herein specially provided.” 

Since the amendment of Rule 67, in 1861, there could never have been 
any difficulty in bringing a case here upon appeal, so as to save all ex- 
ceptions as to the form or substance of the testimony, and still leave us 
in a condition to proceed to a final determination of the cause, whatever 
might be our rulings upon the exceptions. The examiner before whom 
the witnesses are orally examined is required to note exceptions, but he 
can not decide upon their validity. He must take down all the examina- 
tion in writing, and send it to the court with the objections noted. So, 
too, when depositions are taken according to the acts of Congress or other- 
wise, under the rules, exceptions to the testimony may be noted by the 
officer taking the depositions, but he is not permitted to decide ‘upon 
them. And when the testimony, as reduced to writing by the examiner, 
or the deposition, is filed in court, further exceptions may be there taken, 
Thus both the exceptions and the testimony objected to are all before 
the court below, and come here upon the appeal as part of the record 
and proceedings there. If we reverse the ruling of that court upon the 
exceptions we may still proceed to the hearing, because we have in our 
possession and can consider the rejected testimony. But under the 
practice adopted in this case, if the exceptions sustained below are over- 
ruled here, we must remand the cause in order that the proof may be 
taken. That was done in Conn v. Penn, which was decided before the 
pronaionion of the rules. One of the objects of the rule in its present 

orm was to prevent the necessity for any such practice. 

While, therefore, we do not say that, even since the revised statutes 
the circuit courts may not, in their discretion, under the operation of the 
rules, permit the examination af witnesses orally in open court upon the 
hearing of cases in equity, we do say that now they are not by law re- 
quired to do so, and that if such practice is adopted in any case the testi- 
mony presented in that form must be taken down or its substance stated 
in writing and made part of the record, or it will be entirely disregarded 
here on anappeal. So, too, if testimony is objected to and ruled out, it 
must still be sent here with the record, subject to the objection, or the 
ruling will not be considered by us. A ease will not be sent back to 
have the rejected testimony taken, even though we might on examina- 
tion be of the opinion that the objection to it ought not to have been 
sustained. Ample provision having been made by the rules for taking 
the testimony and saving exceptions, if parties prefer to adopt some 
other mode of presenting their case, they must be careful to see that it 
conforms in other respects to the established practice of the court. 

The act of 1872 (17 Stat. 197, Rev. Stat. sec. 914) providing that the 
practice, pleadings, and forms, and modes of proceeding in civil causes in 
the circuit and district courts shall conform, as near as may be, to the prac- 
tice, etc. in the court of the states, has no application to this case, be- 
cause it is in equity, and equity and admiralty causes are in express 
terms excepted from the operation of that act. 

[The concluding portion of the opinion embracés merely the conclu- 
sion of the court on the facts of the particular case, and is omitted as 
unimportant—Ed. C. L. J.] 





Constitutionality of the California Passenger Law. 
CHY LUNG ET AL. vy. FREEMAN.* 


Supreme Court of the United States, No. 478, October Term, 1875. 


1. The California Immigration Act Examined and its Effect pointed 
out.—The statute of California which is the subject of consideration in this 
case does not uire a bond for every passenger, or commutation in money, as 
the statutes of New York and Louisiana do, but only for certain enumerated 
classes, among which are ‘‘ lewd and debauched women.’’ 


2. . But the features of the statute are such as to show very clearly that 
the purpose is to extort aa from a large class of passengers, or to prevent 
their immigration to California altogether. 

3. . The statute also operates directly on the passenger; for, unless the 
master or owner of the vessel gives an onerous bond for the future protection 
of the state as the support of the a, or pays such sum as the com- 
jpn of immigration chooses to exact, he is not permittted to land from 

e@ vessel. 











4. . The powers which the commissioner is authorized to exercise un- 
der this statute are such as to bring the United States into conflict with foreign 
nations, and which can only belong to the federal government. 


5. . If the right of the states to pass statutes to protect themselves in 
regard to the criminal, the pauper, and the diseased foreigner landing within 
their borders exists at all, it is limited to such laws as are absolutely necessary 
for that purpose, and this mere police regulation can not extend so far as to pre- 
vent or obstruct other classes of persons from the right to hold personal and 
commercial intercourse with the people of the United States. 


6. The Act Declared Unconstitutional.—The statute of California in this 
respect extends far beyond the necessity in which the right is founded, if it ex- 
ists at all, and invades the right of Congress to regulate commerce with foreign 
nations, and is, therefore, void. 








* For the decision of the court below, see the case, reported under the name of 
Ah Fook et al., in 1 Cent. L. J. 515. 












In error to the Supreme Court of the State of California. 
Mr. Justice MILLER delivered the opinion of the Court. 
While this case presents for our consideration the same class of state 
statutes considered in the cases just disposed of, it differs from them in 
two very important points : 

These are, first: the plaintiff in error was a passenger on a vessel from 
China, being a subject of the Emperor of China, and is held a prisoner 
because the owner or master of the vessel who brought her over refused 
to give a bond in the sum of five hundred dollars in gold, conditioned to 
indemnify all the counties, towns, and cities of California against liability 
for her support or maintainance for two years. 

Secondly, the statute of California, unlike those of New York and 
Louisiana, does not require a bond for al/ passengers landing from a for- 
eign country, but only for classes of passengers specifically described, 
among which are “lewd and debauched women,” to which class it is al- 
leged plaintiff belongs. 

The plaintiff, with some twenty other women, on the arrival of the 
steamer Japan from China, was singled out by the commissioner of im- 
migration, an officer of the state of California, as belonging to that class, 
and the master of the vessel required to give the bond prescribed by law 
before he permitted them to land. This he refused to do, and detained 
them on board. They sued out a writ of habeas corpus, which, by regu- 
lar proceedings resulted in their committal, by order of the supreme court 
of the state, to the custody of the sheriff of the county and city of San 
Francisco, to await the return of the Japan, which had left the port 
pending the progress of the case; the order being to remand them to 
that vessel on her return, to be removed from the state. 

All of plaintiff's companions were released from the custody of the 
sheriff on a writ of habeas corpus issued by Mr. Justice Field of this 
court. [See the decision of Mr. Justice Field, reported under the name of 
Ah Fong, 1 Cent. L. J.516. Ed.] But plaintiff by a writ of error brings 
the judgment of the Supreme Court of California to this court, as we 
suppose, for the purpose of testing the constitutionality of the act under 
which she is held a prisoner. We regret very much, that while the at- 
torney-general of the United States has deemed the matter of such im- 
portance as to argue it in — there has been no argument in behalf 
of the state of California, the commissioner of immigration, or the sheriff 
of San Francisco, in support of the authority by which plaintiff is held a 
prisoner, nor have we been furnished even with a brief in support of the 
statute of that state. 

It is a most extraordinary statute. It provides that the commissioner 
of immigration is “ to satisfy himself whether or not any passenger who 
shall arrive in the state by vessels from any foreign port or place (who is 
not a citizen of the United States) is lunatic, idiotic, deaf, dumb, blind, 
crippled, or infirm, and is not accompanied by relatives who are able to 
support him, or is likely to become a public charge, or has been a pau- 
per in any other country, or is from sickness or disease, existing either 
at the time of sailing from the port of departure or at the time of his 
arrival in the state, a public charge, or likely soon to become so, or is 
a convicted criminal, or a lewd or debauched woman ;”’ and no such per- 
son shall be permitted to land from the vessel, unless the master or owner 
or consignee shall give a separate bond in each case, conditioned to 
save harmless, every county, city, and town of the state against any ex- 
pense incurred for the relief, support, or care of such person, for two 
years thereafter. 

The commissioner is authorized to charge the sum of seventy-five cents 
for every examination ofa pasenger made by him, which sum he may 
collect of the master, owner, or consignee, or of the vessel by attach- 
ment. The bonds are to be prepared by the commissioner and two sure- 
ties are required to each bond, and for preparing the bond the commis- 
sioner is allowed to charge and collect a fee of three dollars, and for each 
oath administered to a surety, concerning his sufficiency as such, he may 
charge one dollar. It is expressly provided that there shall be a sepa- 
rate bond for each passenger, that there shall be two sureties on each 
bond, and that the same sureties must not be on more than one bond, 
and they must in all cases be residents of the state. 

If the ship-master or owner prefers, he may commute for these bonds 
by paying such a sum of money as the commissioner may in each case 
think proper to exact, and after retaining twenty per cent. of the com- 
mutation money for his sevices, the commissioner is required once a 
month to deposit the balance with the treasurer of the state See chap- 
ter L, article vii. of the Political Code of California, as modified by sec- 
tion 70 of the amendments of 1873-4. 

It is hardly possible to conceive a statute more skillfully framed, to 
place in the hands of a single man the power to prevent entirely vessels 
en, d in a foreign trade, say with China, from carrying passengers, or 
to compel them to submit to systematic extortion of the grossest kind. 

The commissioner has but to go aboard a vessel filled with passengers 
ignorant of our language and our laws, and without trial or hearing or 
evidence, but from the external appearances of persons with whose for- 
mer habits he is unfamiliar, he points with his finger to twenty, as in 
this case, or a hundred if he chooses, and says to the master these are 
idiots, these are paupers, these are convicted criminals, and these are 
lewd women, and these others are debauched women. I have here an 
hundred blank forms of bonds, printed. I require you to fill me up and 
sign each of these for $500 in gold, and that you furnish me two hundred 
different men, residents of this state, and of sufficient means, as sureties 
on these bonds. I charge you five dollars in each case for preparing the 


bond and swearing your sureties, and I charge you seventy-five cents 
each for examining these passengers, and all others you have on board. If 
ou don’t do this you are forbidden to land your passengers under a 


eavy penalty. 
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But I have the power to commute with you for all this for any sum I 
may choose to take in cash. Iam open to any offer, but you must re- 
member that twenty per cent. of all I can get out of you goes into my 
own pocket, and the remainder into the treasury of California. 

If, as we have endeavored to show in the opinion in the preceding 
cases, we are at liberty to look to the effect of a statute for the test of 
its constitutionality, the argument need go no further. 

But we have thus far only considered the effect of the statute on the 
owner of the vessel. 

As regards the penne section 2,963 declares that consuls, minis- 
ters, agents, or other public functionaries of any foreign government, ar- 
riving in this state in their official capacity, are exempt from the pro- 
visions of this chapter. All other passengers are subject to the order 
of the commissioner of immigration. 

Individual foreigners, however distinguished at home for their social, 
their literary, or their political character, are helpless in the presence of 
this potent commissioner. Such a person may offer to furnish any amount 
of surety on his own bond, or deposit any sum of money, but the law of 
California takes no note of him. It is the master, owner, or consignee of 
the vessel alone whose bond can be accepted. And so a silly, an obsti- 
nate, or wicked commissioner, may bring disgrace upon the whole coun- 
ay: oa enmity of a powerful nation, or the loss of an equally powerful 

end. 

While the occurrence of the hypothetical case just stated may be highly 
improbable, we venture the assertion that if citizens of our own govern- 
ment were treated by any foreign nation as subjects of the Emperor of 
China have been actually treated under this law, no administration could 
withstand the call for a demand on such government for redress. 

Or, if this plaintiff and her twenty companions had been subjects of 
the —— of Great Britian, can any one doubt that this matter would 
have been the subject of international enquiry, if not of a direct claim 
for redress? Upon whom would such a claim be made? Not upon the 
state of California, for by our constitution she can hold no exterior 
relations with other nations. It would be made upon the government of 
the United States. If that government should get into a difficulty which 
would lead to war or to suspension of intercourse, would California 
alone suffer, or all the Union? If we should conclude that a pecuniary 
indemnity was proper as a satisfaction for the injury, would California 
pay it, or the federal government? If that government has forbidden 
the states to hold negotiations with any foreign nations, or to declare 
war, and has taken the whole subject of these relations upon herself, has 
the constitution, which provides for this, done so foolish a thing as to 
leave it in the power of the states to pass laws whose enforcement ren- 
ders the general government liable to just reclamations which it must 
answer, while it does not prohibit to the states the acts for which it is 
held responsible? 

The constitution of the United States is no such instrument. The 
passage of laws which concern the admission of citizens and subjects of 

oreign nations to our shores belongs to Congress and not to the states. 

It has the power to regulate commerce with foreign nations; the respon- 
sibility for the character of those regulations a the manner of their 
execution belongs solely to the national government. If it be otherwise, 
a single state can at her pleasure embroil us in disastrous quarrels with 
other nations. 

We are not called upon by this statute to decide for or against the 
it of a state, in the absence of legislation by Congress, to protect her- 
self by necessary and proper laws against paupers and convicted crimi- 
nals from abroad, nor to lay down the definite limit of such right, if it 
exist. Such a right can only arise from a vital necessity for its exercise, 
and can not be carried beyond the scope of that necessity. When a state 
statute, limited to provisions necessary and appropriate to that object 
alone, shall in a proper controversy come before us, it will be time 
enough to decide that question. The statute of California goes so far 
beyond what is necessary or even appropriate for this purpose, as to be 
wholly without any sound definition of the right under which it is sup- 

to be justified. Its manifest purpose, as we have already said, is 
not to obtain indemnity, but money. The amount to be taken is left in 
every case to the discretion of un officer, whose cupidity is stimulated by 
a reward of one-fifth of all he can obtain. The money when paid does 
not go to any fund for the benefit of immigrants, but is paid into the 
Sie treasury of the state and devoted to the use of all her citizens. 

e blind, or the deaf, or the dumb passenger is subject to contribution, 
whether he is a rich man or a pauper. The patriot seeking our shores, 
after an unsuccessful st le against despotism in Europe or Asia, may 
be kept out because there his resistance has been adjudgeda crime. The 
woman whose error has been repaired by a happy marriage and numerous 
children, and whose loving husband brings her with his wealth to a new 
home, may be told she must pay a round sum before she can land, be- 
cause it is alleged that she was debauched by her husband before mar- 
riage. Whether a young woman’s manners are such as to justify the 
commissioner in calling her lewd may be made to depend on the sum she 
will pay for the privilege of landing in San Francisco. It is idle to pur- 
sue the criticism. In any view which we can take of this statute, it is 
in conflict with the constitution of the United States, and, therefore, void. 

The judgment of the Supreme Court of California is reversed, and the 
case remanded to that court with directions to make an order discharg- 
ing the prisoner from custody. 


—TuE celebrated O: Ceded Lsnd case has just been affirmed in the 
United States Supreme Court, Field, Swayne and Strong, JJ., dissentings 
The opinion in the court below is reported in1 Cent. L. J. 425. It affirm. 
to - settler the title to 960,000 acres of land, ori which 40,000 people 
are living. 











Constitutionality of the Passenger Laws of New York 
and Louisiana. 


HENDERSON v. WICKHAM. THE COMMISSIONERS OF IM- 
MIGRATION vy. THE NORTH GERMAN LLOYD. 


Supreme Court of the United States. Nos. 880 and 633.—October Term, 
1875. 


1. Cases Criticised—New York v. Miln.—The case of the City of New 
York v. Miln, 11 Peters, 103, decided no more than that the requirement from the 
master of a vessel of a catalogue of his passengers landed in the city, rendered 
to the mayor on oath, witha correct description of their names, ages, occupa- 
tions, places of birth, and of last legal settlement, was a police regulation within 
the power of the state to enact, and not inconsistent with the constitution of the 
United States. 


2. . The Passenger Cases.—The result of the Passenger Cases, 7 
How. 283, was to hold that a tax demanded of the master or owner of the vessel 
for every such passenger, was aregulation of commerce by the state, in conflict 
with the constitution and laws of the United States, and, therefore, void. 


3. . These Cases Criticised, and the weight due to themas authority, 
considered. 


4. Constitutionality of Statutes, how determined.—In whatever lan- 
foxge 4 statute may be framed, its purpose and its constitutional validity mus 1 
determined by its natural and reasonable effect. 








5. When Tax on Ship-Owner is Tax on Passenger.—Hence, a statute 
which imposes a burdensome and almost impossible condition on the ship-mas- 
ter as a prerequisite to his landing his passengers, with an alternative payment 
of asmail sum of money for each one of them is, in fact, a tax on the ship- 
owner for the right to land such passengers, and in effect, on the passenger him- 
self, since the ship-master makes him pay it in advance as part of his fure. 


6. . Such Statute a Regulation of Foreign Commerce, when.— 
Such a statute of a state is a regulation of commerce, and when applied to pas- 
sengers from foreign countries, is a regulation of commerce with foreign na- 
tions. 





7. . Such Legislation Prohibited, although a part of Police 
Power of the States.—It is no answer to the churge that such regulation of 
commerce by a stute is forbidden by the constitutition, to say that it falls within 
the police power of the states, for to whatever class of legislative powers it may 
belong, it is prohibited to the states, if granted exclusively to Congress by that 
instrument. 


8. . Cases in which State Legislation is excluded, although 

ss does not act.—Though it be conceded that there is a class of leg- 

islation which may affect commerce, both with foreign nations and between the 

states, in regard to which the laws of the states may be valid in the absence of 

action under the authority of Congress on the same subjects, this can have no 

reference to matters which are, in their nature, national, or which admit of a 
uniform system or plan of regulation. 


9. Case in Judgment—New York and Louisiana Passenger Laws 
Void.-The statutes of New York and Louisiana, here under consideration, are in- 
tended to regulate commercial matters which are not oniy of national but of inter- 
national concern,and which are also best regulated by one uniform rule,applica- 
ble alike to all the sea ports of the United States. These statutes are, therefore, 
void, because legislation on the subjects which they cover is confided exclusive- 
ly to Congress by the clause of the constitution which gives to that body the 
* right to regulate commerce with foreign nations.’’ 


10. . Although Penalty does not accrue for Twenty-Four 
Hours after Passenger is Landed.—The constitutional objection to this tax 
on the passenger is not removed because the penalty for failure to pay does not 
accrue until twenty-fours after he is landed. The penalty is incurred by the act 
of landing him without payment, and is, in fact, for the act of bringing him 
into the state. 


11. Queere, Whether a State may enact Laws defending itself 
aquine? Paupers, , etc.—This court does not, in this case, under- 
take to decide whether or not a state may, in the absence of all legislation by 
Congress on the same subject, pass a statute strictly limited to defending itself 
against paupers, convicted criminals, and others of that class, but is of opinion 
that to Congress rightfully and appropriately belongs the power of legislating 
on the whole subject. 











Appeal from the Circuit Court of the United States for the southern 
district of New York. 

Appeal from the Circuit Court of the United States for the district of 
Louisiana. 

Mr Justice MILLER delivered the opinion of the court. 

In the case of The city of New York v. Miln, reported in 11 Peters, 
103, the question of the constitutionality of a statute of the state con- 
cerning passengers in vessels, coming to the port of New York, was 
considered by this court. It was an act passed February 11, 1824, con- 
sisting of several sections. The first section—the only one passed upon 
by the court—required the master of every ship or vessel arriving in the 
port of New York from any country out of the United States, or from 
any other state of the United States, to make report in writing, and on 
oath, within twenty-four hours after his arrival, to the mayor of the 
city, of the name, place of birth, last legal settlement, age and occupa- 
tion of every person brought as a passenger from any country out of the 
United States, or from any of the United States, into the port of New 
York, or into any of the United States, and of all persons landed from 
the ship or put on board, or suffered to go on board any other vessel 
during the voyage, with intent of proceeding to the city of New York. 
A penalty was pein of seventy-five dollars for each passenger not 
so reported, and for every person whose name, place of birth, last legal 
settlement, age, and occupation should be falsely reported. The other . 
sections required him to give bond on the demand of the mayor, to save 
harmless the city from all expense of support and maintenance of such 


passenger, or to return any passenger deemed liable to become a charge, 
to his last place of settlement, and required each passenger, not a citi- 
zen of the United States, to make report of himself to the mayor, stat- 
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ing his age, occupation, the name of the vessel in which he arrived, the 
place where he landed, and name of the commander of the vessel. We 

ther from the report of the case that the defendant, Miln, was sued 
or the penalties claimed for refusing to make the report required in the 
first section. A division of opinion was certified by the judges of the 


circuit court on the question whether the act assumes to regulate com- 


merce between the port of New York and foreign ports, and is uncon- 
stitutional and void. This court, expressly limiting its decision to the 
first section of the act, held that it fell within the police powers of the 
states, and was not in conflict with the federal constitution. From this 
decision Mr. Justice Story dissented, and in his opinion stated that Chief 
Justice Marshall, who had died between the first and second arguments 
of the case, fully concurred with him in the view that the statute of 
New York was void, because it was a regulation of commerce forbidden 
to the states. 

In The Passenger Cases, reported in 7 Howard, 283, the branch of the 
statute not passed upon in the preceding case came under consideration 
in this court. It was not the same statute, but was a law relating to the 
marine hospital on Staten Island. It authorized the health commissioner 
to demand, and if not paid, to sue for and recover, from the master of every 
vessel arriving in the port New York from a foreign port, one dollar 
and fifty cents for each cabin passenger, and one dollar for each steerage 

assenger, mate, sailor, or mariner, and from the master of each coast- 
ing vessel twenty-five cents for each person on board. These moneys 
were to be appropriated to the use of the hospital. The defendant, 
Smith, who was sued fer the sum of $295 for refusing to pay for 295 
steerage passengers on board the British ship Henry Bliss, of which he 
was master, demurred to the declaration on the ground that the act was 
contrary to the constitution of the United States and void. Froma 
erat against him, affirmed in the Court of Errors of the state of 
New York, he sued out a writ of error, on which the question was 
brought to this court. It was held, at the January term, 1849, that the 
statute was ‘“‘repugnant to the constitution and laws of the United States, 
and, therefore, void.”” 7 Howard, 572. 

Immediately after this decision the state of New York modified her 
statute on that subject, with a view, no doubt, to avoid the constitu- 
tional objection, and amendments and alterations have continued to be 
made up to the present time. 

As the law now stands the master or owner of every vessel landing 
passengers from a foreign port, is bound to make a report similar to the 
one recited in the statute held to be valid in the case of New York v. 
Miln, and on this report the mayor is to endorse a demand upon the 
master or owner that he give a bond for every passenger landed in the 
city in the penal sum of $300, conditioned to fame - the commission- 
ers of emigration, and every county, city, and town in the state, against 
any expense for the relief or support of the person named in the bond, 
for four years thereafter. But the owner or consignee may commute for 
such bond, and be released from giving it, by paying, within twenty-four 
hours after the landing of the passengers, the sum of one dollar and 
fifty cents for each one of them. If neither the bond be given nor the 
sum paid within the twenty-four hours, a penalty of $500 is incurred, 
which is made a lien on the vessel, collectable by attachment at the suit 
of the commissioner of immigration. 

Conceding the authority of the Passenger Cases, which will be more 
fully considered hereafter, it is argued that the change in the statute 
now relied upon, requiring primarily a bond for each passenger landed, 
as an indemnity against his sige ne, Bs future charge to the state or 
county, leaving it optional with the ship-owner to avoid this by paying 
a fixed sum for each passenger, takes it out of the principle of the case 
of Smith v. Turner—the Passenger Case from New York. It is said 
that the statute in that case was a direct tax on the passenger, since the 
act authorized the ship-master to collect it of him; and that on that 
ground alone was it held void; while in the present case, the require- 
ment of the bond ‘is but a suitable regulation, under the power of the 
state to protect its cities and towns from the expense of supporting per- 
sons who are paupers or diseased, or helpless women and children com- 
ing from foreign countries. . 

n whatever language a statute may be framed, its purpose must be 
determined by its natural and reasonable effect; and if it is apparent 
that the object of this statute, as judged by that criterion, is to compel 
the owners of vessels to pay a sum of money for every passenger brought 
by them from a foreign shore, and landed at the port of New York, it is 
as much a tax on passengers if collected from them, or a tax on the ves- 
sel or owners for the exercise of the right of landing their passengers in 
that city, as was the statute held void in the Passenger Cases. 

To require a heavy and almost impossible condition to the exercise of 
this right, with the alternative of a payment of asmall sum of money, is, 
in effect, to demand payment of that sum. To suppose that a vessel 
which once a month lands from 300 to 1,000 passengers, or from 3,000 
to 12,000 per annum, will give that many bonds of $300 with good sure- 
ties, with a covenant for four years against accident, disease, or poverty 
of the passenger named in such bond, is absurd, when this can be avoided 
by the payment of $1.50 collected of the passenger before he embarks 
on the vessel. 

Such bonds would amount, in many instances, for every voy: to 
more than the value of the vessel. The liability of the bond tn be, 
through a long lapse of time, contingent on circumstances which the 
bondsman could neither foresee nor control. The cost of preparing the 
bond and approving sureties, with the trouble incident to it in each 
case, is greater than the sum required to be paid as commutation. It is 
inevitable, under such a law, that the money would be paid for each 


passenger, or the sfatute resisted or evaded. It is a law, in its purpose 











and effect, imposing a tax on the owner of the vessel for the privilege 


y 


of landing in New York passengers transported from foreign countries. 

It is said that the purpose of the act is to protect the state against the 
consequences of the flood of pauperism emigrating from Europe and 
first landing in that city. 

But it is a strange mode of doing this to tax every passenger alike who 
comes from abroad. 

The man who brings with him important additions to the wealth of 
the country, who is perfectly free from disease, and the man who brings 
to aid the industry of the country a stout heart and a strong arm, is as 
much the subject of the tax as the diseased pauper who may become 
the ae of the charity of the city in a week after he lands from the 
vessel. 

No just rule can make the citizen of France, landing from an English 
vessel on our shore, liable for the support of an English or Irish pauper 
who lands at the same time from the same vessel. 

So fur as the authority of the cases of New York v. Miln and the 
Passenger Cases can be received as conclusive, they decide that the re- 
quirement of a catalogue of passengers, with statements of their last 
residence, and other matters of that character, is a proper exercise of 
state authority, and that the requirement of the bond, or the alternative 
payment of money for each passenger, is void, because forbidden by the 
constitution and laws of the United States. But the Passenger Cases 
(so called because a similar statute of the state of Massachusetts was 
the subject of consideration at the same term with that of New York) 
were decided by abare majority of the court. Justices McLean, Wayne, 
Catron, McKinley, and Grier held both statutes void, while Chief Justice 
Taney and Justices Daniel, Nelson and Woodbury, held them valid. 
Each member of the court delivered a separate opinion, giving the 
reasons for his judgment, except Judge Nelson, none of them professin 
to be the authoritative opinion of the court. Nor is there to be found 
in the reasons given by the judges who constituted the majority, such 
harmony of views as would give that weight to the decision which it 
lacks by reason of the divided judgments of the members of the court. 
Under these circumstanses, with three cases before us arising under 
statutes of three different states on the same subject, which have been 
discussed as though open in this court to all considerations bearing upon 
the question, we approach it with the hope of attaining a unanimity not 
found in the opinions of our predecessors. 

As already indicated, the provisions of the constitution of the United 
States on which the principal reliance is placed to make void the statute 
of New York, is that which gives to Congress the power “to regulate 
commerce with foreign nations.” As was said in United States v. Hol- 
liday, 3 Wall. 417, ‘“commerce with foreign nations means commerce 
between citizens of the United States and citizens or subjects of foreign 
governments.” It means trade and it means intercourse. It means 
commercial intercourse between nations and parts of nations in all its 
branches. It includes navigation, as the principal means by which 
foreign intercourse is effected. To regulate this trade and inte:course is 
to prescribe the rules by which it shall be conducted. ‘The mind,” 
says the great Chief Justice, ‘‘can scarcely conceive a system for regu- 
lating commerce between nations which shall exclude all laws concerning 
navigation, which shall be silent on the admission of the vessels of one 
nation into the ports of another,” and he might have added with equal 
force, which prescribed no terms for the admission of their cargo or their 
passengers.” Gibbons v. Ogden, 9 Wheaton 190. 

Since the delivery of the opinion in that case, which has become ths 
accepted canon of construction of this clause of the constitution, as far 
as it extends, the transportation of passengers from European ports to 
those of the United States has attained a magnitude and importance far 
beyond its proportions at that time to other branches of commerce. It 
has become a part of our commerce with foreign nations of vast interest 
to this country, as well as to the immigrants who come among us to find 
a welcome and a home within our borders. In addition to the wealth 
which some of them bring, they bring still more largely the labor 
which we need to till our soil, build our railroads, and develop the 
latent resources of the country in its minerals, its manufactures, and 
its agriculture. Is the regulation of this great system a regulation of 
commerce? Can it be doubted that a law which prescribes the terms 
on which vessels shal] engage in it is a law regulating this branch of 
commerce ? 

The transportation of a passenger from Liverpool to the city of New 
York is one voyage. It is not completed until the passenger is disem- 
barked at the pier in the latter city. A law or a rule emanating from 
any lawful authority, which prescribes terms or conditions on which 
alone the vessel can discharge its passengers, is a regulation of com- 
merce, and in case of vessels or passengers coming from foreign ports, 
is a regulation of commerce with foreign nations. 

The accuracy of these definitions is scarcely denied by the advocates 
of the state statutes. But assuming that in the formation of our gov- 
ernment certain powers necessary to the administration of their internal 
affairs are reserved to the states, and that among these powers are those 
for the preservation of good order by punishment of crime, of the health 
and comfort of the citizens, and their protection against pauperism, and 

inst contagious and infectious diseases, and other matters of legisla- 
tion of like character, they insist that the power here exercised falls 
within this class and belongs rightfully to the states. 

This power, frequently referred to in the decisions of this court, has 
been in general terms somewhat loosely called the police power. It is 
not necessary for the course of this discussion to attempt to define it 
more accurately than it has been defined already. It is not necessary, 
because whatever may be the nature and extent of that power, where 
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not otherwise restricted, no definition of it, and no urgency for its use, 
can authorize a state to exercise it in regard to a subject-matter which 
has been confided exclusively to the discretion of Congress by the con- 
stitution. Nothing is gained in the argument by calling it the police 
power. Very many statutes, when the authority on which their enact- 
ments rest is examined, may be referred to different sources of power, 
and supported equally well under any of them. A statute may, at the 
same time, be an exercise of the taxing power and of the power of 
eminent domain. A statute punishing counterfeiting may be for the 
protection of the private citizen against fraud, and a measure for the 

rotection of the currency, and the safety of the government which 
issues it. It must occur very often that the shading which marks the 
line between one class of legislation and another is very nice and not 
easily distinguishable. 

But however difficult this may be, it is clear, from the nature of our 
complex form of government, that whenever the statute of a state in- 
vades the domain of legislation which belongs exclusively to the Con- 
gress of the United States, it is void, no difference under what class of 
powers it may fall, or how closely allied to powers conceded to belong to 
the states. 

“Tt has been contended,” says C. J. Marshall, “that if a law passed 
by a state, in the exercise of its acknowledged sovereignty, comes into 
conflict with a law passed by Congress in pursuance of the constitution, 
they affect the subject and each other like equal opposing powers. But 
the framers of our constitution foresaw this state of things, and provided 
for it by declaring the supremacy not only of itself Sut of the laws 
made in pursuance thereof. The nullity of any act inconsistent with 
the constitution is produced by the declaration that the constitution is 
supreme.” And where the federal government has acted he says: ‘In 
every such case the act of Congress or the treaty is supreme; and the 
laws of the state, though enacted in the exercise of powers not contro- 
verted, must yield to it.” 9 Wheaton, 210. 

It is said, however, that under the decisions of this court, there is a 
kind of neutral ground, especially in that covered by the regulation of 
commerce, which may be occupied by the state, and its legislation be 
valid so long as it interferes with no act of Congress or treaty of the 
United States. Such a proposition is supported by the opinions of sev- 
eral of the judges in the Passenger Cases, by the decisions of this court 
in Cooly v. The Board of Wardens, 12 How. 299, and by the case of 
Crandall v. Nevada, 6 Wall. 35; and Gilman v. Philadelphia, 3 Wall. 
718. But this doctrine has always been controverted in this court, and 
has seldom, if ever, been stated without dissent. These decisions, how- 
ever, all agree that under the commerce clause of the constitution, or 
within its compass, there are powers which, from their nature, are ex- 
clusive in Congress; and in the case of Cooly v. The Board of Wardens, 
it was said that, “‘ whatever subjects of this power are in their nature na- 
tional, or admit of one uniform system or plan of regulation, may justly 
be said to be of such a nature as to require exclusive legislation by Con- 

ress.” A regulation which imposes onerous, perhaps impossible con- 

itions, on those engaged in active commerce with foreign nations, must 
of necessity be national in its character. It is more than this, for it may 
properly be called international. It belongs to that class of laws which 
concern the exterior relation of this whole nation with other nations and 
oi yma If our government should make the restrictions of these 

urdens on commerce the subject of a treaty, there could be no doubt 
that such a tréaty would fall within the power conferred on the Pres- 
ident and Senate by the constitution. It is, in fact, in an eminent de- 
gree asubject which concerns our international relations, in regard to 
which foreign nations ought to be considered and their rights respect- 
ed, whether the rule be established by treaty or by legislation. 

It is equally clear that the matter of these statutes may be, and ought 
to be, the subject of a uniform system or plan. The laws which govern 
the right to land passengers in the United States from other countries, 
ought to be the same in New York, Boston, New Orleans, and San 
Francisco. A striking evidence of the truth of this proposition is to be 
found in the similarity, almost identity, of the statutes of New York, of 
Louisiana, and California, now before us for consideration in these three 
cases. 

It is apparent, therefore, that if there be a class of laws which may be 
valid when passed by the states, until the same ground is occupied by a 
treaty or an act of Congress, this statute is not of that class. 

The argument has been pressed with some earnestness, that inasmuch 
as this statute does not come into operation until twenty-four hours after 
the passenger has landed, and has mingled with, or has the right to min- 
gle with the mass of the population, he is withdrawn from the influence 
of any laws which Congress might pass on the subject, and remitted to 
the laws of the state as its own citizens are. It might be a sufficient 
answer to say that this is a mere evasion of the protection which the 
foreigner has a right to expect from the federal government when he 
lands here a stranger, owing allegiance to another government and look- 
ing to it for such protection as grows out of his relation to that govern- 
ment. 

But the branch of the statute which we are considering is directed to, 
and operates directly on, the ship-owner. It holds him responsible for 
what he has done before the twenty-four hours commences. He is to 
give the bond or pay the money, because he Aas landed the passenger, 
and he is given twenty-four hours time to do this before the penalty at- 
taches. en he is sued for this penalty, it is not because the man has 
been here twenty-four hours, but soem he brought him here and failed 
to give the bond or pay $1.50. 

effective operation of this law commences at the other end of the 
voyage. The master requires of the passenger, before he is admitted 





on board, as a part of the passage money, the sum which he knows 
he must pay for the privilege of landing him in New York. It is, as 
we have already said in effect, a tax on the passenger, which he pays for 
the right to make the voyage, a voyage only completed when he lands 
on the Ammerican shore. The case does not even require us to consider 
at what period after his arrival the passenger himself passes from the 
sole protection of the constitution, laws, and treaties of the United 
States, and becomes subject to such laws as the state may rightfully 
pass, as wus the case in regard to importations of merchandise in Brown 
y. Maryland, 12 Wheaton, 447, and in The License Cases, 5 How. 504. 

It is too clear for argument that this demand of the owner of the ves- 


sel for a bond or money, on account of every passenger landed by him 
from a foreign shore is, if valid, an obligation which he incurs by bring- 
ing the passenger here, and which is perfect the moment he leaves the 
vessel. 

We are of opinion that this whole subject has been confided to Con- 
gress by the constitution. That Congress can more appropriately, and 
with more acceptance exercise it than any other body known to ourlaw, 
state or national. That by providing a system of laws in these matters, 
applicable to all ports and to all vessels, a serious question, which has 
long been matter of contest and complaint, may be effectually and satis- 
factorily settled. 

Whether, in the absence of such action, the states can, or how far they 
can, by appropriate legislation protect themseves against actwal paupers, 
vagrants, criminals, and diseased persons arriving in their territory from 
foreign countries, we do not decide. The portions of the New York 
statute which concern persons who, on inspection, are found to belong 
to these classes, are not properly before us, because the relief sought is 
to the part of the statute applicable to all passengers alike, and is the 
only relief which can be given in this bill. 

e decree of the Circuit Court of New York, in the case of John 
and. Thomas Henderson v. The Mayor of New York and the Com- 
missioners of Emigration, is reversed, and the case remanded, with 
direction to enter a decree for an injunction, in accordance with this 
opinion. 

FThe statute of Louisiana, which is involved in the case of The Com- 
missioners of Immigration v. The North German Lloyd, is so very sim- 
ilar to, if not an exact copy of, that of New York, as to need no separate 
consideration. In this case the relief sought was against exacting the 
bonds or paying the commutation money as to all passengers, which re- 
lief the circuit court granted by an appropriate injunction, and the de- 
cree in that case is accordingly ciicmaed. 





Constitutional Right of Trial by Jury—Challenge for 
Cause. 


THE STATE OF NEVADA vy. McCLEAR. 
Supereme Court of Nevada, 1876. 


Hon. T. P. Hawtey, Chief Justice. 
‘¢ WARNER EaRL1L, 


“ Wee: Wh. eae. \ Associate Justices. 


The territorial statute of Nevada (26 Nov. 1861), regulating vroceedings in 
criminal cases, provided grounds of challenge of jurors,—1l. ‘‘ For the existence 
of a state of mind on the part of the juror in reference to the case, which in the 
exercise of a sound discretion on the part of the trier, leads to the inference 
that he will not act with entire impartiality, and which is known in this act as 
actual bias.’’ 2. ‘* Having found or expressed an unqualified opinion or belief 
that the prisoner is guilty or not guilty of the offence charged.’’ By statute of 
the state (2 March, 1875), in amendment of the foregoing, these provisions are 
omitted, and in lieu thereof it is provided, that in the trial of a person accused 
of felony from a list of thirty-six sear te possessing the statutory qual- 
ifications, the state and the defendant shall challenge peremptorily one juror al- 
ternately, till each have taken twelve peremptory challenges, and the remaining 
twelve jurors shall*be sworn to try the case, If the defendant refuse to take his 
peremptory challenges, the court shall take them for him.’’ Held, that the 
amendatory act is in contravention of the constitution of the state which pro- 
vides that ‘‘ the right of trial by jury shall be secured to all, and remain invio- 
late forever.’’ 


Argument 1. The ‘‘ right ’’ referred to in the constitution, is the ‘‘ right’’ as 
it existed at the adoption of the constitution. The omitted portions of the law of 
1861 are essential constituents of a jury as known to the common law. The term 
** jury,’’ in the constitution means twelve men who are not interested in the 
event of the suit, and who have no such bias or prejudice in favor of or against 
either party, as would render them partial to either party. 


Argument 2. It is not withiu the power of the legislature to deprive a citizen, 
accused of crime, of the right to challenge a juror for actual bias, or to abrid 
this oe to challenge for the principal cause or to the favor. It exists independ 
ent and irrespective of the right to exercise peremptory challenge. 


Argument 3. The right to challenge for implied bias ~~ be regulated by the 
legislature, but so only as to preserve inviolate the right cf trial by jury of 
twelve impartial men. : 


Argument 4. It does not follow that the mere fact, that a juror has formed or 
expressed an opinion upon the guilt or i ce of the defendant, necessarily 
renders him an incompetent juror. Whenever it appears to the satisfaction of 
the court that the bias of the juror, actual or implied, is so strong that it can 
not easily be shaken off, neither the prisoner nor the state ought to subjected 
to the chance of conviction or acquittal it necessarily begets. But whenever the 
court is satisfied that the opinions of the jurors were founded on newspaper re- 
—_ and casual conversations, which the juror feels concious he can readily 

ismiss, and where he has no deliberate and fixed Sr peneg bag personal prejudice 
or bias in favor of or aguinst the defendant, he ought not to be excluded. 





Opinion by Haw try, Ch. J., (Ear x1, J., concurring. 
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The defendant was indicted, tried and convicted of the crime of rape. 

Upon the trial, when the court ordered the clerk to draw from the 
box spoon f the list of trial jurors, thirty-six persons, the defendant, 
by his counsel, excepted to the order upon the ground that the act of 
the legislature of this state, entitled “An act to amend an act entitled 
an act to regulate proceedings in criminal cases in the courts of justice 
in the territory of Nevada, approved November 26, 1861,” (approved 
March 2, 1875), under which said jury was so ordered to be drawn, is un- 
constitutional and void, for the reason that said act deprives a party ac- 
cused of crime of the right of trial by a fair and impartial jury. That 
under the provisions of said act a person accused of crime, may be de- 
prived of his life or liberty without due process of law, in this, that said 
act does not allow a defendant charged with a felony to challenge a juror 
for actual bias ; nor does it allow such defendant to challenge a juror for 
having formed or expressed an unqualified opinion as to the defendant’s 
guilt. Thirty-six names were then drawn from the box, and being ex- 
amined as to their state of feeling toward the defendant, and all matters 
from which a bias against the defendant might be inferred, as by said act 
allowed, fourteen of the thirty-six jurors upon their voire dire stated 
that they knew, or had heard the facts in the case, and had formed and 
expressed an unqualified opinion that defendant was guilty of the crime 
charged. Ten out of the fourteen said they were biased and prejudiced 
against the defendant. Two of this number said they could not give 
defendant a fair and impartial trial, and one of them stated as a reason 
for his bias and prejudice, in addition to his opinion upon the facts, that 
he had had a personal difficulty with the defendant. 

To each of the fourteen jurors the defendant interposed a challenge 
for implied bias, for having formed and expressed an unqualified opin- 
ion of the guilt of the defendant; and, also, for actual bias for enter- 
taining such a state of mind toward the defendant as would prevent said 
juror from giving defendant a fair and impartial trial. Each and every 
challenge so interposed was overruled by the court, and the ruling ex- 
cepted to by defendant. The state and the defendant then, in pursuance of 
the a of said act, each challenged peremptorily one juror alter- 
nately until each had taken twelve peremptory challenges. Thereupon 
the court ordered the clerk to swear the remaining jurors to try the 
cause, to which order defendant excepted, and assigned the same reasons 
as were stated to his objections at the commencement of the trial, and 
the further reason that there were two among the jurors that were or- 
dered to be sworn to try this cause who had expressed themselves as 
being actually biased against the defendant, and had formed an express 
and unqualified opinion that defendant was guilty, and that the defend- 
ant had been denied the right to challenge off said jurors from the panel. 
These objections were overruled, defendant excepting. 

The validity of the act is the only question presented for our decision 
on this appeal. It will be observed that the act changes the law of 
51 in two important particulars. First, it leaves out any ground of 
challenge “‘for'the existence of a state of mind on the part of the juror 
in reference to the case which, in the exercise of a sound discretion on 
the-part of the trier, leads to the inference that he will not act with en- 
tire impartiality, and which is known in this act as actual bias.” Stat. 
1861, p. 470, sec. 339. Second, it leaves out as one of the grounds for 
implied bias, ‘‘ Having formed or expressed an unqualified o inion or 
belief that the prisoner is guilty or not guilty of the offence charged.” 
Id. sec. 340. It then provides that if the offence be punishable with 
death or imprisonment for life in the state prison, that from a list of 
thirty-six jurors, otherwise possessing the statutory qualifications, ‘ the 
state and the defendant shall challenge peremptorily one juror alter- 
nately, till each has taken twelve peremptory challenges,and the remain- 
ing twelve jurors shall be sworn to try the case. If the defendant shall 
refuse to take his peremptory challenges, the court shall take it for him.” 
Stat. of 1875, p. 117. 

It is argued by defendant’s counsel: First. That the act conflicts with 
section 3 of article 1 of the constitution. Second. That it conflicts with 
section 8 of article 1 of the constitution. Third, That it is in deroga- 
tion of common law and against reason and justice. 

Section 3 of article 1 of the constitution of this state provides that 
“the right of trial by jury shall be secured to all, and remain inviolate | 
forever.” This provision has reference to the right of trial by jury as 
it existed at the time of the adoption of the constitution, and we are 
called upon to determine what were the constituent elements of a jury 
as understood at that time. It has been frequently decided in many of! 
the older states, that the trial by jury contemplated by the constitution, | 
is a trial by a common law jury. : ; 

_ The only authorities produced by the state in favor of the constitu- | 
‘tionality of the act in question, go to the extent that it is competent for 
the legislature to point out the mode of impaneling juries, and that the 
forms of the common law in procuring a jury, can be changed and made | 
subject to statutory regulations. ° 

In commenting upon this question the court, in Dowling v. The State | 
of Mississippi, says: ‘“‘Thus while the constitution must be construed to 
have adopted the generous privilege of the common law trial by jury in | 
its essential elements, it reasonably follows that whatever was ‘an acci- | 
dental and not an absolute part of that institution, the mere superfluous | 
forms and complicated proceedings of the English courts, is not neces- 
sarily included to have been guaranteed in the right by the clause of the | 
constitution. It was therefore competent for legislation to point out the 
mode of impaneling juries, both grand and petit, so long as it did not 
intermeddle with the constituents of those bodies.” 5 Smede and Mar- 
shall, 682. 

This general principle is well settled by the authorities. In addition 
to those cited by the attorney-general in his brief, we refer to the follow- 
ing: The People v. Fisher, 2 Parker’s Cr. R. 406 ; Perry v. The State, 
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| guaranteed to him of the right of trial by a jury of twelve men. 


9 Wis. 21: Stokes v. The People, 53 N. Y. 164 ; Colt v. Eves. 12 Conn. 251. 

The same doctrine was announced by this court in The State v. 
O'Flaherty. Justice Garber, in delivering this opinion, said; ‘The 
ower of the legislature to mold and fashion the form of an indictment 
is plenary. Its substance, however, can not be dispensed with. Upon 
the same principle it is held that a statute which destroys or materially 
impairs the right of trial by jury, as it existed, according to the course 
of the common law i- repugnant to the constitutional guarantee of that 
right.” 7 Nev. 157. See also State v. Cohn, 9 Nev. 189. 

This brings us to the controlling question in this case: Are the omit- 
ted portions of the law of 1861, essential constituents of a jury as known 
at common law? This opens up a wide and extensive field of enquiry, 
and necessarily involves a patient examination of many authorities. 

It was claimed upon the oral argument that the constitutional provis- 
ion only requires a jury of twelve men; that the number is all that is 
essential. We must confess that this appears to have been the view en- 
tertained by the legislature in the passage of the amended act. If this be 
true, it would be within the power of the legislature to take away all the 
other qualifications without violating any of the provisions of the con- 
stitution; and the right of trial by jury, so long esteemed as the palla- 
dium of our liberties (if such power was exercised), would soon dwindle 
into insignificance and become a by-word and reproach upon our entire 
judicial system. If such an opinion was ever seriously entertained, it 
seems to us that a moment’s thought ought to have dispelled the illu- 
sion. Surely the provision meant twelve sane men. An insane man, an 
idiot or a lunatic would count in number the same as a sane man; an 
alien would be equal to a citizen ; yet at common law such persons were 
never allowed to sit as jurors, but were challenged propter defectum. A 
man who had taken money for his verdict, or had eaten or drunk at the 
expense of either party, would count in number equal with others who 
were not guilty of such misconduct. At common law such persons were 
always excluded from the jury when challenged propter affectum. 
Again, a man who had been ‘convicted of a felony, Eat count equal 
with the citizen who had never been accused of any crime; but at com- 
mon law such a man could always be challenged propter delictum. 

Many other comparisons might be made, but 7 hn are deemed suffi- 
cient. To our minds the conclusion is self-evident that something more 
than the number twelve ever was, and is essential, to the formation of a 
jury. We think that the term “jury,” as it is used in the constitution, 
means twelve competent men who ure free from all the ties of consan- 
guinity and all other relations that would tend to make them dependent 
upon either party. It means twelve men who are not interested in the 
event of the suit, and who have no such bias or prejudice in favor of, or 
against, either party as would render them partial to either party. These 
among others, are the general definitions which we consider are guaran- 
teed by the constitution. Some of these qualifications are recognized 
by the statute as essential, and need no illustration or argument to estab- 
lish the necessity of preserving them, Others are left out, and with them 
we have to deal. 

Under the amended act the inestimable privilege of being tried by a 
jury is susceptible of the following illustrations: A person is indicted 
and brought to trial for the crime of murder. The names of thirty-six 
men are drawn from the jury-box who possess the statutory qualifica- 
tions. These men are then “examined as te their actual state of feeling 
toward the defendant, and as to all matters from which a bias against the 
state or the defendent may be inferred,”’ and it is found that twenty-four 
out of the thirty-six were actually present at the preliminary examination 
of the defendant before the committing magistrate, had heard all the evi- 
dence, and had made up their minds, formed and expressed the opinion, 
and still entertain it,that he was guilty and ought to be hung. They further 
state under oath that they are so biased and prejudiced against him that 
they cannot impartially try the case. The other twelve are shown to be 
impartial and, in every respect, are fully competent to act as jurors. This 
examination being concluded, “the state and the defendant shall challenge 
peremptorily one juror alternately till each has taken twelve peremptory 
challenges, and the remaining twelve jurors shall be sworn to try the 
case.” Now all that the district attorney would have to do in order to 
secure a conviction would be to challenge off the twelve men who were 
impartial. The defendant could only challenge twelve out of the other 
twenty-four men to “be sworn to try the case”’ who had declared that 
defendant was guilty, still believed him guilty, and who were so preju- 
diced against him that they could not give him a fair and eee trial. 
Still the sacred number twelve remains inviolate, and this, we are told, 
is all the law considers essential to constitute a jury. The defendant 
protests against the injustice of such a trial, and demands that he be 
allowed to challenge such jurors for cause. This right is denied him ; 
the trial proceeds; the same evidence is offered that was produced at the 
preliminary examination ; the case is submitted, and the defendant is of 
course convicted. Whereupon the prisoner, when he comes up before 
the court for sentence, is informed of the great privilege that has — 

ow- 
ever gratifying the result of such a trial might be to the prosecution, it 
is doubtful if the defendant could fully appreciate the blessings, about 
which so much is said in the books, of being tried by a jury. On such 
a trial the presumption of innocence, as required by other provisions of 
the statute, is withdrawn. The defendant, being compelled to go to 
trial before a jury that had declared his guilt, would have to produce 
evidence in order to establish his innocence. Let us reverse the rule 
and apply it against the state. Suppose that when the thirty-six names 
are drawn from the box, twenty-four answer that they are well acquainted 
with the defendant and have heard all the facts pertaining to the case, 
and have arrived at the deliberate conclusion—have formed and ex- 
pressed the opinion and still entertain it—that the defendant is inno- 
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cent. The defendant challenges the twelve competent jurors. The 
prosecution can only challenge twelve, and this leaves a jury of twelve 
men who have already prejudiced the case in favor of the defendant. 
What rights would the state have on such a trial? None whatever. 
Would the general interests of the public be protected? Certainly not. 
And yet we have, in the eye of this law, the right of trial by jury pre- 
served inviolate. Would it be necessary in such a case to go through 
with the farce—for farce it certainly would be—of a trial? We appre- 
hend not. The result in this case would be quite satisfactory to the 
defendant; but the prosecution and the people at large would have 
grave doubts of the utility of the protection afforded by the constitu- 
tion. We have adopted these extremes for the purpose of illustration 
only. Either of the events was liable to happen. Even in the present 
case, fourteen out of the thirty-six had gedeaael the case against the 
defendant. The number, however, has nothing to do with the principle 
that is involved in this decision, and that is, whether the defendant or 
the state can, by any act of the legislature, be deprived of the right to 
challenge such jurors for cause, either for implied or for actual bias. 
The illustrations we have made tend to show the injustice that might 
exist in individual cases under the practical workings of the law. Our 
purpose, however, is beyond the determination of this question. We 
must deal with the act as we find it, and determine from all the lights 
that can be ascertained whether or not it violates any of the provisions 
contained in the constitution ; and if it does not, the act may stand ; but 
if it does, it must fall. The reason, expediency and policy of the law 
has been determined in its favor by the co-ordinate departments of our 

government, and however much we may doubt their judgment, we 
here accept it as final and consider that the act deserves, as it has re- 
ceived, the careful attention and deliberation of this court. 

After the most thorough examination we have been able to make, we 
are of the opinion that it is not within the tesa of the legislature to 
deprive a citizen accused of crime of the right to challenge a juror for 
actual bias. This right cannot in any manner be abridged. The right 
to challenge for implied bias for having formed or expressed an opinion 
upon the guilt or innocence of the defendant may, to some extent, be regu- 
lated by the legislature, care being always taken to preserve inviolate the 
right of trial by jury of twelve impartial men. is right to challenge 
for the principal cause or to the favor, exists independent and _irrespec- 
tive of the right to exercise peremtory challenges, as usually allowed by 
statutory enactments. We are, therefore, irresistibly led to the conclu- 
sion that the act in question is, in both of these respects, clearly in vio- 
lation of the provisions of the constitution. To prove the correctness 
of these conclusions, we propose at some length to review the authorities. 

Sir Edward Coke, in volume 1 of his Institutes of the Law of England, 
in discussing the question of the right of trial by jury, under the head 
of propter affectum, says: “ And this is of two sorts: either working a 
principal challenge or to the favor. And again, a principal challenge is 
of two sorts; either by judgment of law without any act of his, or by 
judgment of law upon his own act.” After treating these questions at 
considerable length, he adds: ‘‘ Now the causes of favor ‘are infinite, and 
thereof somewhat may be gathered of that which hath been said, and 
the rest I purposely Pee the reader to the reading of our books con- 
cerning that matter. For all which the rule of law is, that he must 
stand indifferent as he stands unsworn.”” 1 Coke, 157 b. 

The result of our investigation authorizes us to state in the outset 
that the | e in italics was ever at the common law recognized as 
an essential qualification of a juror. 

At the trial of Peter Cook, in the Old Bailey, in 1696, for high treason, 
these ‘mee took place : 

Cook—* My lord, before the jury is called I am advised that if any of 
the jury have said already that I am guilty or they will find me guilty, 
or I shall suffer or be hanged, or the like, they are not fit or proper men 
to be of the jury.” 

L. C. 8. Treby—“ You say right, sir; it is a good cause of challenge.” 
18 State Trials 333. 

In Bacon’s Abridgment we find that “jurors ought to be omni excep- 
tione majores, and by the words of the writ such per guos rei veritas 
melius sciri poterit, et qui nec the plaintiff, nee the defendant aliqua aff- 
nitate attinqunt, which words contain all causes of objection from par- 
tiality or incapacity, consanguinity and affinity ; therefore, if the juror be 
under the power of either party—as, if counsel, servant of the robes or 
tenant—he is expressly within the intent of the writ. So, if he has de- 
clared his opinion touching the matter or has been chosen arbitrator by 
one side * * * or has done any act by which it appears that he 
cannot be impartial—as, if he has eaten or drunk at the expense of 
either party or taken meney to give his verdict—these are principal 
causes of challenge. But, though a juror is not under the distress of 
either side or has not given apparent marks of partiality, yet there ma 
be sufficient reason to suspect he may be more favorable to one side 
than the other, and this is a challenge to the favor * * * And in 
these inducements to suspicion of favér, the question is whether the 
juryman is indifferent as he stands unsworn; for a juryman ought to be 
perfectly impartial to either side, for otherwise his affectation will give 
weight to the evidence of one party and an honest but weak man may 
be so much biased as to think Me ‘oes by the evidence when his affec- 
tions add weight te the evidence. Now since the writ expects those by 
whom the truth may best be known, it excludes al] those who are aj 
ty artial without any trial, because they are not under the quali- 

cations in the writ since the truth cannot be known to them but when 
the partiality is not apparent, but only suspicious, then the juror is to 
be tried, whether favorable or not—that is, whether he comes within the 


description of the writ—and if the triers think he does, then he is to be 
set aside.” 5 Bacon’s Abridgment, 353. 





To the‘same effect is Blackstone, the most eminent of English authors 
on the common law: “ Jurors may be challenged propter affectum, for 
suspicion of bias or partiality. This may be either a principal chal- 
lenge or to the favor. A principal challenge is such, where the cause 
assigned carries with it prima facie evident marks of suspicion, either 
of malice or favor. * * All these are principal causes of challenge, 
which, if true, cannot be overruled, for jurors must be omni exceptione 
majores. Challenges to the favor are where the party hath no principal 
challenge ; but objects only on some probable circumstances of suspicion, 
as acquaintance and the like, the validity of which must be left to the 
determination of triers, whose office it 1s to decide whether the juror 
be favorable or unfavorable. * * Challenges propter delictum are 
for some crime or misdemeanor that affects the juror’s credit and renders 
him infamous. 2 Chitty’s Blackstone, 280. 

From these quotations it will be observed how scrupulously delicate 
and how impartially just this law approves itself, in the constitution and 
frame of a tribunal thus contrived, for the test and investigation of 
truth, especially in its caution against all impartiality and bias, “by 
quashing the whole panel or array, if the officer returning is suspected 
to be other than indifferent ; and repelling particular jurors if probable 
cause be shown of malice or favor to either party.” 

Thus stood the law in England at the time of the revolution, where it 
was justly esteemed as the great bulwark and safeguard of civil rights 
and political freedom. When our ancestors removed to this country, 
they brought this system with them and claimed it as their birthright 
and inheritance and the guarantee of a right of trial by jury has since 
been inserted, not only in the federal, but, as we believe, in every state 
constitution. 

Before referring to the American cases, it may be well to state that no 
case can be found in the books having any direct reference to a statute 
like the one under consideration, for the simple reason that no other 
state in the Union has ever attempted by legislation, in criminal cases, 
to deprive a citizen accused of crime of the right to challenge a juror, 
at the trial, for actual bias or to the favor, and but one (Tennessee) to 
impair the right to challenge for implied bias, or principal cause, upon 
the ground of the juror Caving formed or expressed an unqualified 
opinion of the guilt of the defendant. But nevertheless many cases have 
been found that are applicable, and, as we think, decisive of the ques- 
tions under consideration. 

Before commenting upon these authorities it is also ge to state that 
the provisions of the constitutions of the states of Ohio, Indiana, Illinois, 
Wisconsin and Tennessee are the same as in the constitution of this state. 
Massachusetts and New Hampshire guarantee the right of trial by jury.” 
New York, Georgia and Pennsylvania “a trial by jury in all cases in 
which it has been heretofore used shall remain inviolate.’’ In Connecti- 
cut and Louisiana the words “impartial jury” appear. The provision 
**in all cases in which it has been heretofore used,” means that in cases 
that were not triable by a jury before the adoption of the constitution, 
the parties would not be entitled to the right of trial by a jury after its 
adoption, and this general principle has been applied to every state 
constitution. 

The proper and well settled construction of the constitutional provis- 
ion which declares that the right of trial by jury shall remain inviolate 
is that the right of trial by jury shall remain inviolate as it 
existed at the formation of the constitution. Cases which, before 
the constitution, were not triable, need not be made so. Parties can not 
now be deprived of trial by jury who were entitled to demand it at and 
before the formation of the constitution. And on the other hand, cases 
not having the right at that time to demand a jury, can not nowdemand 
a jury as of right, because of the constitutional provision. Cooley’s 
Constitutional Limitations, 410, note 2, and authorities there cited ; 
Sedgwick on Statutory and Constitutional Law, 547. The decisions 
found in the states that guarantee the right of trial by an impartial jury, 
are alike applicable to this case. It was decided in The State v. Wilson, 
Butler, C. im delivering the opinion, that the constitutional provision 
for an impartial jury, “is in affirmance of the common law.” 88 Conn. 
137. 


The distinction between challenges for principal cause, and challenges 
to the favor, so often spoken of in the books, is well understood. The 
former is for what in judgment of law will disqualify a juror, and is 
known as implied bias. The latter is anything else which operates to render 
him partial, and is known as actual bias. There is also abroad and clear 
distinction between these causes of challenge and the right to interpose a 
peremptory challenge, as is usually allowed, by statutory enactments. The 
former challenges exist at law as matter of right. The latter is in favor of 
the legislature only. The number of peremptory challenges has always 
been regulated by statute. It is a personal privilege given to the defend- 
ant and the state to select a jury from jurors who are in all respects com- 
petent and impartial, and it enables the defendant and the state to make 
personal a in the selection of the jury. This is a question of 
policy and humanity which may always be decided by the legislature. 

ith these explanations, we proceed to the examination of the Amer- 
ican cases. . 

In the People v. Vermilyea, e¢ a/., the question of the extent of the 
right guaranteed by the constitution of the state of New York, of trial 
by jury, was thoroughly discussed by learned counsel, and ably decided 
by the court. At the trial a juror (Mr. Norwood) was challenged for 
the principal cause. He testified that he had heard all the evidence 
given on the former trial, having been present at it; that he had made 
up his mE pee on the evidence, that the defendants were al 
guilty; and had frequently expressed his opinion to that effect. In re 


py to questions asked by the district attorney, he stated that he felt n 
ias or partiality against any of the defendants; that if the testimon 
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given on the trial should appear as it did on the former trial, he should 
certainly find the defendants all guilty, and added that he thought he 
felt compelled to give a verdict according to his oath and the evidence 
as it should appear. 

The real questions submitted to the supreme court for decision, were 
whether a man who had formed and expressed an opinion that defend- 
ants were guilty, was in judgment of law an impartial juror, and whether 
the challenge should have been, as it was, for principal cause, or to the 
favor. In the argument of the case it was admitted that every citizen, 
whether arraigned for crime or impleaded in a civil action, is entitled to 
a trial by a fair and impartial jury. The court say: ‘‘ The trial by jury 
is justly considered an invaluable privilege; but it would become a 
mockery if persons who had prejudged the case were admitted as im- 
nee triers. All the elementary writers, with the oneune’ of Chitty, 

ay down the proposition broadly, that if a juror has declared his opin- 
ion beforehand, it is a good cause of challenge.” 7 Cow. 108. After 
reviewing the authorities, Woodworth, J., in delivering the opinion 
says: “Upon the reason of the thing, the authority of adjudged cases 
and the ap understanding of the onl and the As Ihave no doubt 
that the law is not chargeable with such injustice as to warrant the ad- 
mission of a juror who from a knowledge of the facts or information de- 
rived from those who knew the facts, shall have formed or expressed an 
opinion.” In the course of the opinion the judge says it will not be 
pretended that any members of the grand jury who found the indict- 
ment, or any of the jurors who sat on the former trial would be admis- 
sible, and that he could not discriminate between those jurors and the 
juror Norwood who had formed as decided an opinion on the merits of 
the case as any of them. “Can it be for a moment supposed that a man 
who had formed such an opinion as Norwood had, could stand indiffer- 
ent or impartial?’ It was decided that: “ The statutory provision au- 
thorizing the challenge of a grand juror who shall be called on the petit 
jury to try the same indictment, is in affirmance of the common law, 
and clearly proves that when a man has formed an opinion, even upon 
an ex parte hearing, it is a valid exception to him, a fortiori. The objec- 
tion is conclusive if the juror has formed an opinion upon hearing the 
whole case. * * * The wisdom of the ew has always required 
that the jurors should come to the trial without prejudice or partiality as 
respects either party.” It was also decided that the law presumes that 
the expression of an opinion on the merits of the case inthentes bias, or 
that the mind of the juror is decidedly unfavorable to the defendant, and 
that such expression of opinion is a principal cause of challenge. 

In the case of The People v. Allen, it was decided by the court of ap- 
peals that “it is the right of a prisoner to be tried by an impartial jury, 
and the juror must be indifferent both as to the person and the cause to 
be tried.” 43 N. Y. 33. 

Upon the common law rule the court in the case of The Common- 
wealth v. Howard, granted a new trial, it appearing that two of the ju- 
rors on the trial had been of the grand jury which found the indictment, 
the court observing, “‘that if these jurors attended to their duty when 

- upon the grand jury, they could not have been impartial on the trial. 18 
Mass, 221. 

In Perry v. The State, supra, it was contended that an act of the leg- 
islature providing the mode of selecting jurors, was unconstitutional. 
Counsel for the defendant argued that as the drawing of jurors by lot be- 
came a part of the law of England before the revolution, it was there- 
fore a part of the law of this country at that time, and was universally 
practiced. The court correctly held that the manner of designating the 
persons who were to act as jurors at any term of court, was clearly 
within the control of the legislature, and that the constitutional right to 
a jury trial was not impaired merely because the statute required that 
the jurors had been selected instead of drawn ; and in deciding this ques- 
tion, the court say : “‘ We think that in order to preserve the right of 
trial by jury, it is not necessary to preserve any particular mode of des- 
ignating jurors, even though such mode may have been in force at the 
time of the adoption of the constitutional provision. Al] that the right 
includes is a fair and impartial jury, not the particular mode of desig- 
nating it. 

In Gibbs v. The State, the court say: ‘The constitution secures to 
the accused, in prosecution by indictment or presentment, a speedy pub- 
lic trial by an impartial jury of the county or district in which the crime 
shall have been committed.” 3 Heiskell, 76. 

To the same effect are the decisions in our own state. ‘That all per- 
sons held on a criminal charge,”’ say the court in ex parte Stanley, ‘‘ have 
the legal right to demand a speedy and impartial trial by jury, there can at 
this time be nodoubt. The right was guaranteed to the English people 
by the great charter ; it has been confirmed in subsequent bills of right, 
iterated and reiterated by the courts, and defended and protected by the 
representatives of the people with jealous care and resolute courage. 
In this country the same right is generally guaranteed by the constitu- 
tions of the respective states, or secured by appropriate legislative enact- 
ments.’’ 4 Nevada, 116. 

But returning to the decisions directly upon the point, whether a de- 
fendant in a criminal action has the constitutional right to challenge a 
juror, for cause, for having formed or expressed un opinion of defend- 
ant’s guilt, or to challenge a juror for actual bias for entertaining a prej- 
udice against the deféndant. 

In Fleming v. The State, the defendant had been tried and convicted 
of the crime of arson. At the trial his counsel challenged a juror for 
cause, and in support of the challenge asked him if he was not one of the 
Milford committee at the time that Fleming was arrested, and “did you 
not counsel and direct that he should be kept in custody without a war- 
ant for some ten days ? And was there not an agreement between the 








members of that committee to indemnify each other against any prose- 

cution that Fleming might institute against them for said imprisonment? 

And do you not consider his conviction in this case as necessary to you 

and your associate’s protection from such prosecution?’ The lower 

court considered the question irrelevant and refused to allow it to be an- 

swered. On appeal the supreme court say: ‘* We think the court erred 

in refusing to allow the juror to answer. If the facts assumed in the 
uestion existed, they establish such a relation between the juror and the 
efendant as was scarcely compatible with that impartiality which should 

characterize a juror. *"* * Thata juror has formed an opinion is 

one ground of challenge ; that his relations or feelings toward the ob- 

jecting party are such that he would not be likely to form an impartial 

one in the jury-box is another. The following may be deduced from the 

authorities as grounds of challenge for cause. There may perhaps be 

additional ones : 

. That the juror is interested in the pending or a similar suit. 

. That he does not possess the statutory qualifications. 

. That he is of kin to one of the parties. 

. Personal hostility. 

. A pending law suit between the juror and the party. 

6. That the juror is master or servant, landlord or tenant, of the op- 
posite party, or has eaten or drunk at his expense since being summoned 
as a juror, or has promised to find a verdict for him. 

7. That he has formed or expressed an opinion in the cause, is a wit- 
ness to it, or has been a juror on a former trial of it.”” 11 Ind. 2365. 

How far the ground of challenge for having formed or expressed an 
opinion in the cause, can be regulated by the legislature without im- 
pairing the constitutional right of a trial by a jury of twelve impartial 
men, may be inferred from what is said by the court of appeals in Stokes 
v. The People, supra. It was there claimed by counsel for the defend- 
ant that the jury law of New York was unconstitutional. The law pro- 
vides that the previous formation or expression of an opinion, or expres- 
sion in reference to the circumstances upon which any criminal action at 
law is based, or in reference to the guilt or innocence of the prisoner or 
a present opinion or impression in regard thereto, shall not be a suffi- 
cient ground of challenge for principal cause, to any person who is oth- 
erwise legally qualified to serve as a juror upon the trial of such ac- 
tion, provided the person proposed as a juror, who may have formed or 
expressed, or has such an opinion or impression as aforesaid, shall de- 
clare on oath that he verily believes that he can render an impartial ver- 
dict according to the evidence submitted to the jury on such trial, and 
that such previously formed opinion or impression will not bias or in- 
fluence his verdict, and provided the court shall be satisfied that the per- 
son so proposed as a juror does not entertain such a present opinion as 
would influence his verdict as a juror. The court held the law to be 
constitutional. In the opinion delivered by Grover, J., it is distinctly 
announced that “ any act of the legislature providing for the trial other- 
wise than by a common law jury, composed of twelve men, would be 
unconstitutional and void, and any act requiring or authorizing such trial 
by a jury partial and biased against either party, would be a violation of 
one of the essential elements of the jury referred to in, and secured by 
the constitution.” After quoting the provisions of the statute, the court 
say: “‘It will be seen that the intention of the act was not to place par- 
tial jurors upon the panel, but that great care was taken to prevent that 
result." The end sought by the common law was to secure a panel that 
would impartially hear the evidence and render a verdict thereon unin- 
fluenced by any extraneous considerations whatever. It the person pro- 
apes as a juror can and will do this, the entire purpose Paper 

‘o secure this the statute requires that he shall make oath that he can 
do this, irrespective of any previous or existing opinion or impression. 
Not that this may be safely relied upon, on account of the difhculty of 
determining by a person having an opinion or impression how far he may 
be unconsciously influenced thereby. The statute goes further and 
provides that the court shall be satisfied that the person proposed as a 
juror does not entertain such a present opinion as would influence his 
verdict as a juror. Surely this latter provision, if rightly and intelligently 
administered by a competent court, will afford protection to the accused 
from injury from a partial jury. But the accused has not only this but 
the further protection in his right, after challenge for principal cause 
has been overruled, again to challenge for favor, and have this tried and 
determined, uninfluenced by the decision made by the former challenge. 
While the constitution secures the right of trial by an impartial jury, 
the mode of procuring and impaneling such jury is regulated by law, 
either common or statutory, principally the latter, and it is within the 
pane of the legislature to make, from time to time, such changes in the 

aw as it may deem expedient, taking care to preserve the right of trial 
by an impartial jury.” 

From what is subsequently said in this opinion, we are led to believe 
that in the case of Eason v. The State, a decision had been rendered 
upon the provisions of the Tennessee statute upon the same subject, to 
the effect that the juror should be competent if he stated on oath that 
upon the law and testimony on trial, he believed he could give the ac- 
cused a fair and impartial verdict. This statement was made conclusive 
of the question, and that the statute had been declared unconstitutional, 
We are not in possession of the reports containing this opinion, but, 
from what is said in Stokes’ case, felt authorized to allude, in the former 
part of this opinion, to the state of Tennessee as having in this respect 
attempted by legislation to impair the right of trial by Jury as known at 
common law. 

In 1860 the supreme judges in New Hampshire were called upon to 
answer these questions: First—Has the legislature the power so to 
change the law in relation to juries as to provide that petit juries may 
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be composed of a less number than twelve? Second—Has the legisla- 
ture power to provide that a number of the petit jury less than the 
whole number may render a verdict ? The questions were both answered 
in the negative. delivering the opinion, the court say: ‘“‘ We have 
considered these questions as of great importance and interest, since the 
trial by jury has Toon steadily regarded from the earliest judicial history 
in England as the great safeguard of the lives, liberty and property of 
the subject against the abuses of arbitrary power, as well as against un- 
due excitements of popular feeling. In our own country, almost from 
its earliest settlement, the trial by jury was claimed by the people as the 
birthright of Englishmen and as the most valuable of the rights of free- 
men, and in the great struggle which secured our national independence 
no right of the colonists was more urgently and strenuously insisted 
upon. We have, therefore, examined these questions with anxious 
care, and we are without any disagreement among ourselves as to the 
conclusions we have formed and which we now proceed to state in an- 
swer to those enquiries: We regard it as a well settled and unquestioned 
rule of construction that the language used by the legislature in the 
statutes enacted by them, and that used by the people in the great para- 
mount law which controls the legislature as well as the people, is to be 
always understood and explained in that sense in which it was used at 
the time when the constitution and the laws were adopted. 

The terms “jury” and “trial by jury” are, and for ages have been, 
well known in the language of the law. They were used at the adoption 
of the constitution and always, it is believed, before that time, and almost 
always since, in a single sense. A jury for the trial of a cause was a body 
of twelve men, described as upright, well-qualified and lawful men, dis- 
interested and impartial, not of kin, nor personal dependents of either 
of the parties, having their homes within the jurisdictional limits of the 
court, drawn and selected by officers free from all bias in favor of or 
against either party, duly impaneled under the direction uf a competent 
court, sworn to render a true verdict according to the law and the evi- 
dence given them; who, after hearing the parties and their evidence, 
and receiving the instructions of the court relative to the law involved 
in the trial, and deliberating, when necessary, apart from all extraneous 
influences, must return their unanimous verdict upon the issue sub- 
mitted to them. All the books of the law describe a trial jury substan- 
tially as we have stated it. Anda “trial by jury” is a trial by such a 
body so constituted and conducted. So far as our knowledge extends, 
these expressions were used at the adoption of the constitution, and 
always before, in these senses alone, by all classes of writers and speak- 
ers. 41 N. H. 550. The whole current and drift of the authorities in 
the United States are, without exception, to the same effect. In addition 
to those quoted we refer to the following: Work v. The State, 2 Ohio, 
N. 8. 297; People v. Bodine, 1 Denio ; Freeman v. The People, 4 
Denio 34; Wynehamer v. The People, 13 N. Y. 424; Cancemi v. The 
People, 16 N. Y. 504; People v. Williams, 6 Cal. 207; Cooley v. The 
State, 38 Texas 637; Ingersol v. Wilson, 2 West Va. 59; Burrill’s Law 
Dictionary, title, Challenge; Wharton’s Law Dictonary, title, Challenge ; 
U.S. Crim. Law (Lewis) 611; Cooley’s Constitutional Limitations, 119; 
1 Bishop’s Crim. Procedure, 764, 768, 773, 774, 779, 781; Flint River 
Steamboat Company v. Foster, 5 Ga. 195 ; Staup v. The Commonwealth. 
74 Penn. State, 458. All the decisions we have quotec from were de- 
livered without a single dissenting opinion. During our researches we 
have been unable to find a single case in America holding a contrary 
doctrine. No such case has been called to our attention by counsel, and 
we are convinced that none can be found. 

We have so far been considering the questions submitted to us with 
reference to the rights of the defendant only. But there is another side 
to this subject well worthy of our consideration. The state has certain 
rights as well as a prisoner. The —— need protection as well as the 
defendant who is accused of crime. The right of trial by jury, as guar- 
anteed by the constitution, is as much for the protection of the whole 
people as for the individual prisoner. 

In Louisiana it is provided by statute that the method of trial and all 
—_- in the prosecution of crimes, changing what ought to be 
chan shall be according to the common law, unless otherwise ordered. 

In The State v. Bush, the only point presented by the bill of exce 
tions was the action of the court below in sustaining a challenge for 
cause made by the state to a juror who did not understand the English 
lan; , but only German. It was argued by the prisoner’s counsel 
that the juror was a qualified and registered voter, and as such a 
qualified juror, there being a statute of the state to that effect. The 
court in deciding this question say: ‘A challenge for cause may exclude 
many jurors otherwise embraced in the general terms of the law. Thus 
a qualified elector may be challenged propter affectum by reason of some 
supposed relationship, bias or partiality or previous formation and ex- 
pression of opinion. A qualified elector may be challenged propter 
defectum, as if he be an idiot or lunatic. * * This right to chal- 
lenge for cause does not spring from any especial provision of law, but 
from the general rule that the method of trial shall be according to the 
common law. * * * Now a person who only understands German 
and does not understand — is no more capable of sitting as a juror 
* * * where the ings are condu entirely in English than 
if he were deaf and dumb. e accused might desire him, it is true, 
for such a juror would always be bound to acquit, inasmuch as he could 
never be satisfied beyond a reasonable doubt of the guilt of the accused ; 
but this very desire, if founded on such a reason, is one that cannot 
papety be tified. The state has some rights in a criminal court, 
and among them is certainly the right to have a jury composed of men 

the language in which are. conducted those proceedin 
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In the Commonwealth v. Lesher the defendant was tried for murder, 
and when Isaac W. Morris was called as a juror, he declared that he had 
conscientious scruples on the subject of capital punishment, and that he 
could not, beeause he conscientiously could not, consent or agree to a 
verdict of murder in the first degree, death being the punishment, al- 
though the evidence should require such a verdict. The attorney for 
the Commonwealth challenged the juror for cause and the challenge was 
allowed. Defendant having been convicted of manslaughter appealed 
to the supreme court for a new trial and assigned this ruling of the court 
as error. The court say: “It seems to be admitted that the rules of the 
common law must govern our decision. Equally undisputed, it appears 
to be, that in every criminal trial, without exception, there is precisely 
the same right of challenging a juror for cause given to the Common- 
wealth or to the prosecutor, which is given to the defendant. The law 
guards against all the approaches of error and falsehood, as much on 
one side as on the other; and, in challenges for cause, no distinction is 
admitted between bias and predetermination of a juror against a defend- 
ant, and bias and predetermination in favor of a defendant. The law in 
every case is scrupulous to prevent even the possibility of undue bias. It 
does not deal with a juror as witha witness ; admit him though it doubts 
him. The slightest ground of prejudice is sufficient. The prejudice 
itself need not be made out—the probability of it is enough. One re- 
lated, though by marriage only, * * * to the defendant or the 
prosecutor, may be challenged off the jury for that cause. Any one 
who, iri any possible way, no matter how honestly, has been warped by 
any preconceived opinion which may affect his verdict, or has made up 
his mind what verdict he is to give and declared it, is excluded. Nothing 
in the law can well be more extensive than this right of challenge prop- 
ter affectum.” 17 Serg’t & Rawle, 156. 

Another case directly in point is found in Illinois. On the trial of 
the defendant for murder, a juror stated on his voire dire that he had no 
conscientious scruples against finding a man guilty of an offence pun- 
ishable with death, where the proof was positive, but no degree of cir- 
cumstantial evidence would induce him to render such a verdict; that 
before he would find a verdict of guilty, he should require the positive 
testimony of a witness who saw the crime committed. Another juror 
stated that he should be very reluctant to render a verdict of guilty, 
even if his judgment was convinced of the prisoner’s guilt ; he did not 
know but that he might be starved to render such a verdict, but thought 
he should hang the jury and thus defeat a verdict of guilty. The pros- 
ecution challenged both jurors for cause; the challenges were allowed, 
and this ruling was assigned as error, on appeal. This was a case upon 
which the state relied entirely upon circnmstantial evidence to establish 
the guilt of the defendent. Treat, C. J., in delivering the opinion of the 
court, said: “‘A juror ought to stand indifferent between the prosecu- 
tion and the accused. He should be in a condition to find a verdict in 
accordance with the law and the evidence. * * It would be buta 
mockery to go through the forms of a trial with such a person upon the 
jury. The prisoner would not be convicted, however conclusive the 
proof of his guilt. Neither of these jurors was competent to try the 
case. Their minds were not in a condition to decide the issue according 
to the law and the evidence.’’ Gates v. The People, 14 Ills. 435. 

Numerous authorities might be cited to the same effect, but we deem 
it unnecessary to enter into any elaboration upon this branch of the: 
case, and have only referred to it for the purpose of showing that the 
principles of the common law—which it is conceded must govern and 
control our decision—apply as well for the protection of the state as for 
the prisoner, a proposition which at this late day, we apprehend, will 
not be questioned. 

Another feature of the right of trial by jury as guaranteed by the con- 
stitution, is deserving in this connection a brief notice. This provision 
applies to civil as well as criminal cases. Now, while this is true, we 
do not think it will be questioned but what it was primarily intended to 
protect inviolate the trial by jury in criminal cases, nor will it be denied 
that courts should ever watch with more jealousy any departure from, 
or infringement upon, trial by jury in criminal cases where the life or 
liberty of a citizen is at stake, than in the trial of civil cases where the 
rights of property are alone involved. 

“in the Chicago and Alton Railroad Company v. Adler, which was an 
action brought by Adler, as plaintiff, against the railroad company as 
defendant, to recover a penalty for the failure to ring a bell or sound a 
whistle at the crossing of a highway with the engine and trains, four of 
the jurors on their voir dire stated that if the evidence was evenly bal- 
anced they would lean against the defendant. Now it will be observed 
that in this case no other prejudice existed against the defendant. It 
does not appear that either of the jurors had heard the facts of the case 
or had formed or expressed any opinion whatever upon the merits. But 
if the testimony was evenly balanced they did declare that they should 
find a verdict in favor of the plaintiff. 

Justice Walker, who delivered the opinion of the court, in deciding 
the question of the competency of the four jurors, who after their ex- 
pression of opinion were permitted, against the defendant’s objection, to 
act as jurors, said: “It is a fundamental oem oe that every litigant 
has the right to be tried by an impartial and disinterested tribunal. Bias 
or prejudice has always been regarded as rendering jurymen incom- 

tent. And when a juror avows that one litigant should have any 
other than the advantage which the law and the evidence give him, he 
declares his incompetency to decide the case. He thereby proclaims 
that he is so far partial as to be unable to do justice between litigants, 
or that he is so far uninformed and his sense of right is so blunt that he 
can not perceive justice, or, perceiving it, is unwilling to’ be goverened 
by it. The rule is so plain and manifest that the party claiming to re- 
cover must prove his cause of action. It is a matter of suprise that an 
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adult can be found who would not know that such is the commom sense 
as well as the common honesty of the rule. No ordinary business man 
would be willing that a claim pressed against him should be allowed, and 
he be compelled to pay it, when the evidence for and against the claim 
was evenly balanced. * * Nor does the fact that jurors who avow, 
under oath, that they would incline to favor a recovery by the plaintiff 
on evidence evenly balanced, declare that they are impartial in the slight- 
est degree, [or] tend to prove their impartiality. eir statement only 
tends to prove that they are so far lost to a sense of justice, that they 
regard what allright thinking men know to be wrong, as just and impar- 
tial. To try a cause by such « jury, is to authorize men who state that 
they will lean in their finding against one of the parties unjustly to de- 
termine the rights of others, and it would be no difficult task to pre- 
dict, even before the evidence was heard, the verdict that would be ren- 
dered. Nor can it be said that instructions from the court would cor- 
rect the bias of jurors who swear that they incline in favor of one of the 
litigants. In suits forthe recovery of penalties, the law does not war- 
rant a recovery unless the proof clearly preponderates in favor of the 
plaintiff. And to admit jurymen who avow that they will not even re- 
quire a preponderance, would be to violate the rule.” 56 Il. 346. 

The necessity of strictly observing the policy of the common law re- 
se twelve impartial and competent jurors to try civil actions, was 
learnedly discussed by Garber, J., in the case of Sacramento and Mere- 
dith Mining Company v. Showers. 6 Nev. 291. 

From this review of the authorities it will be seen that the great pur- 
pose of the right to challenge a juror for principal cause and to the fa- 
vor, is to secure to the defendant and to the state, a fair and impartial 
jury. It will also be noticed that in many of the cases we have cited, 
questions arose that were not covered by any of the illustrations refer- 
red to by writers on the common law or found in the statutes regulating 
this subject. Whenever this condition of affairs existed, the courts 
have universally applied the general principles of the common law, and 
any prejudice, state of feeling or condition of mind that would make 
the juror partial to one side or the other, has always been considered a 
good ground of challenge. In these cases, it has been said to be one of 
the excellencies of the common law that it admits of perpetual improve- 
ments by accommodating itself to the circumstances of every age, and 
applies to all changes in the modes and habits of society; that it will 
never be outgrown by any refinements, and never out of fashion while 
the ideality of human nature exists. It is alaw which deals in things 
more than in names, and under its wise and beneficent rules, no contriv- 
ance or means of any kind whatever will ever be made effectual to se- 
ot a jury for the purpose of destroying the innocent or screening the 

uilty. , 

. ice, it does not follow from anything we have said, or from any of 
the opinions we have quoted, that the mere fact that a juror has formed 
or expressed an opinion upon the guilt or innocence of the defendant, 
necessarily renders him an incompetent juror. As matter of fact it is 
well known that in this enlightened age, where railroads, post-offices and 
the telegraph open up every avenue of communication, and where every 
man reads or ought to read the newspapers containing the current news 
and events of the day, a man may have formed and expressed an opin- 
ion that defendant is guilty or innocent, from what he has read in the 
daily papers or heard from idle rumor on the street, or partial statements 
gleaned trom casual conversations with witnesses or other persons, may 
nevertheless be a competent juror, and might, upon a full hearing of the 
case from the testimony delivered under oath in a court of justice, be 
fully prepared to render an impartial verdict according to the law and 
the evidence. 

As the effect of our decision will be to leave in full force the sections 
of the law of 1861, which the act under consideration attempted to 
amend and repeal, and as it is there provided that a juror may be chal- 
lenged for ies bias, for having formed or expressed an unqualified 
— or belief: that the prisoner is guilty or not guilty of the offence 
charged, it is unnecessary to decide what expression of opinion would ac- 
tually disqualify ajuror. In fact much must always be left to the individual 
cases as they arise. The decisions of courts upon this point are by no 
means uniform. There is a great diversity of opinion among the various 
judges in the different states, some holding that a juror’s mind must be 
ike a blank sheet of paper, having no knowledge or opinion whatever 
in regard to the guilt or innocence of the defendant. e do not concur 
in such extreme views, nor do we find that the law demands any such 
rule. All laws are said to be founded in reason, and we must take a 
common sense view of these questions whenever they are properly pre- 
sented. We think the New York statute goes as far in regulating this 
subject as the limits of the constitution permit, and it is well here to 
state that in the decision in Stokes’ case, declaring that law constitutional, 
two of the judges expressed no opinion. When not regulated by statu- 
tory provisions, we think that whenever the opinion of the juror has 
been formed upon hearing the evidence at a former trial, or at the prelim- 
inary examination before a committing magistrate, or from any cause has 
been so deliberately entertained that it has become a fixed and settled 
belief of the prisoner’s guilt or innocence, it would be wrong to receive 
him. In either event, in deciding these questions, courts should ever re- 
member that the infirmities of human nature are such that opinions 
once 5 mpc formed and expressed can not easily be erased, and that 
Se ager openly avowed can not readily be eradicated from the mind. 

ence, whenever, it appears to the satisfaction of the court that the bias 
of the juror, actual or implied, is so strong that it cannot easily be shaken 
off, neither the prisoner nor the state ought to be subjected to the chance 
of conviction or acquittal it necessarily begets. But whenever the court 
is satisfied that the opinions of the juror were founded on newspaper 
reports and casual conversations, which the juror feels confident he can 





readily dismiss, and where he has no deliberate and fixed opinion or 
personal prejudice or bias in favor of or against the defendant, he ought 
not to be excluded. The sum and substance of this whole question is, 
that a juror must come to the trial with a mind uncommitted, and be 
on to weigh the evidence in impartial scales and a true verdict 
render according to the laws and the evidence. 

We acknowledge the justice and force of the argument made by the 
attorney-general, that when there is any doubt upon the constitutional- 
ity of a law, it ought to be sustained. "This rule os been frequently an- 
nounced and steadily adhered to by this court. But no lawyer, in our 
judgment, after an examination of the authorities, can have any doubt 
whatever as to the unconstitutionality of the act under consideration. 
However unpleasant it may be to Seakens an act of the legislature void, 
our duty is plain. The man may feel, but the judge must act. Upon a 
review of the facts and law of,this case, our deliberate conviction is that 
the defendant has been deprived of the right of trial by a jury of twelve 
competent and impartial men, as guaranteed to every citizen by the pro- 
visions of the constitution. 

The judgment of the district court is reversed and the cause remanded 
for a new trial. 


Beatty, J., concurring. 

I concur in the judgment and in the opinion to this extent: I am sat- 
isfied that the right of trial by jury, secured by the constitution, em- 
braces the right to an impartial jury, and that this law depriving the de- 
fendant of the right to pe men for actual bias, is for that reason un- 
constitutional, and as its various provisions are so inseparably depend- 
ent that none can stand alone, except sections eight and nine, which em- 
brace different subjects, it must be wholly set aside, except as to those 
sections, leaving the old law in force in all other particulars. Upon the 
other points discussed I express no opinion. 

JUDGMENT REVERSED. 


Selections.* 


Tue FepeRAL Jupicrary.—1. The first section provides that a cir- 
cuit court shall be held in every judicial district of the United States at 
the same time and place at which a district court shall or may be held, 
and such circuit court is thereby created and established in every district 
where no such court now exists. Is this not a very indirect and incon- 
clusive way of endeavoring to effect a radical change in the present ju- 
diciary system? Why keep up the different names of the courts when 
the design is, in short, to make the present district courts, circuit courts ? 

Section 571 of the Revised Statutes continues in the western district 
of Arkansas, the norther district of Mississippi, the western district of 
South Carolina, and the district of West Virginia, those anomalies, vs 
they have been called, district courts with circuit court powers and juris- 
dictions. There is no repealing clause to the bill as it now stands, and 
as the rule is, that where superior courts have once had jurisdiction, it 
can only be taken away by express words of the act or necessary implica- 
tion. Dwarris, in Stat. 612, 4 teen, 109; 8 Bing. 394; Turner v. The Bank 
of North America, 4 Dallas, 8; United States v. Dawson, 15 How. 467. 
Is it not as well in this bill ‘*to reorganize the judiciary,” to put at rest 
the vexed question of these courts (Conklin Practice, 265, 2 ed. 64), by 
express terms of the new enactment? 

2. It is true that the power of Congress to establish intermediate 
courts of appeal subordinate to the supreme court, can scarcely now be 
questioned. Martin v. Hunter’s Lessee, 1 Wheaton, 304. But it is well 
to observe that the provision of the constitution is that the — 
court in all cases, except where it has original jurisdiction, shall have 
appellate jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make. The constitution 
here makes the right of appeal the rule. The supreme court has appel- 
late jurisdiction in all cases with such exception as Congress shall make. 
But the 12th section of this bill reverses the order, and makes the want 
of jurisdiction the rule, the right to appeal the exception. It provides 
that the decrees of the courts of —_ which it establishes shall, in al/ 
cases, except as thereinafter provided, be final and conclusive. The con- 
stitution says the supreme court shall have appellate jurisdiction in all 
cases, with such exceptions as Congress shall make, and it is proposed 
that Congress by this bill, shall reverse the order and say that the su- 
a court shall not have jurisdiction in any case except such as it 
allows. 

8. The money valuation of right to appeal is most unfortunate. 
Especially in mercantile transactions, which must necessarily form a 
large part of the business before the courts of the United States, ques- 
tions of the = importance constantly arise in cases in which the 
amount involved is comparatively insignificant. 

In cases involving small amounts the court has the guarantee that they 
will not be pressed to appeal unless there is some real question of inter- 
est involved that should: be heard and decided; whereas few who have 
once entered into a litigation for a large amount will forego appeal, even 
though there may be but little question as to the law. The probability 
of the importance of a question before a court, we should say is rather 
in inverse proportion to the amount involved. 

It is essential to the right and freedom of the citizen that he should 
have an appeal to the highest courts in the land. All laws which curtail 
appeals are in derogation of common right. The highest courts should 
be open to every citizen who has right or interest sufficiently to pay to 
reach its bar. 


* This article is an extract from an able paver eentributed to the Charleston 
News and Courier, by Edward MoUrady, Jr., of that city. 
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4. The plan of increasing and dividing the supreme court into divis- 
ions, as for instance, of Law and Equity, Admiralty and Bankruptcy, 
Patents and Claims, after the manner of the High Court of Justice of 
England, with power in each division to order any cause before the full 
bench, we think decidedly the best proposed, If that is impracticable, 
intermediate courts of appeal are certainly sanctiened by the decision in 
Martin v. Hunter, Lessee, provided it be an intermediate court. But 
we have grave doubts, as we have intimated, notwithstanding the final 
character of the supervisory jurisdiction in bankruptcy as at present ac- 
cepted, whether the constitution contemplated the establishment of final 
courts of appeal other than the supreme court, nor do we think such 
courts necessary. 

The point at which we should arrive is, not how the business before 
the courts can be crowded out—for that would be to deny justice—but 
how it can be accomplished. At present the trouble is that the courts 
are not sufficient to Ie the work. Will the work be done by closing the 
doors of the court to the mass of business which seeks administration ? 

If the plan of intermediate courts of appeal be adopted, let the door 
still be open to any one who desires to reach the supreme court the con- 
stitution provides for him, and the matter will regulate itself. The in- 
termediate courts of appeal will not check, but will dispose of a large 
amount of business. 

From a decision of a circuit or district court confirmed by the court of 
appeals, there will scarcely be an appeal to the supreme court, unless it 
involves some question of consequence ; and in cases in which the de- 
cision of the circuit court has been set aside, the party in whose favor 
there was a first decision ought to be able to appeal, if he thinks proper, 
from a second decision which is against him. 

5. The foregoing considerations apply to the parties to a cause; but 
there is another view in which the public is interested. The effect of a 
decision of a court is two-fold; the administration of justice between the 
pi immediately before it, is undoubtedly the first duty of a court; 

ut its work is but haif done when that only is accomplished. In admin- 
isterix justice between the purties before it, the court is at the same time 

rescribing a rule for the conduct of others. This rule should be uni- 

‘orm. But the bill we are considering provides for the business that is 
crowding into the United States courts, nine different, independent, final 
tribunals, a provision that will soon bring the whole law into the same 
confusion that now exists in the bankrupt law, m which a final decision 
can be found in support of almost any conceiveable view of any ques- 
tion that arises. 

The increase of business in the United States courts is attributable, 
in a great measure, to the unconscious tendency of business to courts of 
uniform procedure. A merchant in New York having a difference with 
a correspondent in Chicago naturally seeks the United States courts, 
because his counsel in New York with whom he can have personal con- 
ference can advise him as to the rule of the United States: Supreme 
Court as well as any one in Chicago, and, in case of an appeal, can 
attend to it in Washington; whereas, if he sues in the state courts of 
Illinois, he must rely upon the advice of some one in Chicago of whom 
he knows little, and that without personal conference, but only by letter. 
The crowded docket of the United States courts arises from the very 
want of the administration of uniform law in the commercial intercourse 
of the ped of the states, which the proposed bill so far from supply- 
ing, will render greater. With the increased facilities of steam and 
telegraph for the transaction of commercial business, drawing the people 
nearer together, allowing a merchant in Charleston to compete in the 
markets of New York upon the morning’s quotations, the necessity 
becomes the greater for a court to which he may resort, whose laws are 
as well known to him as to the merchant in New York. Though it take 
years to reach the Supreme court in any given case, it has so far afforded 
a tribunal which, at least in a great measure, has met the want. But 
this bill entirely defeats the one great end. It sets up nine distinct tri- 
bunals whose judgments upon the same points may establish nine differ- 
ent rules upon the same subject. 

Not only so, the case is easily conceivable in which some of these 
tribunals may rule in one way upon a question which, arising in another, 
in a transaction involving the necessary money value, may reach the 
pany court, and there be ruled otherwise, and we would have the 
rule of the supreme court of no effect in many of the first tribunals 
(whose decisions are final), until a case involving the necessary amount 
should reach the supreme court upon an appeal from their decisions. 
This is more than a supposable result. Turn to the bankrupt register 
and any one can easily satisfy himself of its probability. 

6. In this connection we would call attention to another very objec- 
tionable provision. Section 9 allows each court of appeals to adopt its 
own rules, and such other rules as they may deem necessary for the 
regulation of the practice of their respective circuits. This is another 
instance of papeal by implication, if at all, the practice act of 1872 hav- 
ing specificially provided for the practice of the United States courts. 

construction of this clause, with the practice act of 1872, will, of 
itself, afford room for much litigation. But the point to which we wish 
now particularly to call your attention is to the labor and confusion they 
will entail upon the supreme court. Here will be nine different systems 
of ge and practice with which the supreme court will have to acquaint 
itse 

7. If we are to have these intermediate courts, especially if their 
decisions are to be final, ought there not to be some provision for secur- 
ing equal weight to their rulings? By the provisions of the bill these 
courts are to be constituted of the justice of the supreme court, the 
a ip. and all of the district judges in each circuit. 
— circuits and districts are at present organized the courts will be 

us 
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First Circuit—One poate supreme court, one circuit judge, four dis- 
trict i. gr haw members. ; 

Second Circuit—One justice supreme court, one circuit judge, five 
district judges—seven members. 

Third Circuit—One justice supreme court, one circuit judge, five 
district judges—six members. , 

Fourth Circuit—One justice supreme court, one circuit judge, six 
district judges—eight members. 

Fifth Cireuit—One justice supreme court, one circuit judge, nine 
district judges—eleven members. 

Sixth Circuit—One justice supreme court, one circuit judge, six dis- 
trict judges—eight members. . 

Seventh Circuit—One justice supreme court, one circuit judge, four 
district judges—six members. 

Eight Circuit—One justice supreme court, one circuit judge, eight 
district judges—ten members. 

Ninth Circuit—One justice supreme court, one circuit judge, three 
district judges—tive members. 

Should not these courts each be composed of the same number of 
judges, associate, circuit and district? 

We venture to suggest that these courts should not be composed in 
any circuit but of four members, viz: (1) the justice of the supreme 
court; (2) the circuit judge, and (3 and 4) of the two senior district 
judges, or, in the absence of either or both the justice of the supreme 
court and the circuit judge, of the four senior district judges, provision 
being made that the five senior district judges in each court shall attend 
each sitting, so that, in case of appeal from any one of them, his place 
may be supplied by the next senior judge to those sitting. 

e necessity for some such provision will appear if we take for in- 
stance our circuit, the fourth. In this we have the chief justice, the 
circuit judge and six district judges, an unwieldly court if all attend, but 
less so than the fifth and eighth. It will rarely be, however, that all 
will attend. The chief justice we cannot expect will often be present, 
and it may be certainly counted upon, that circumstances will keep some 
one of the six district judges away at any one sitting. Those two ab- 
sences will reduce the court at ordinary sittings to six. Then let us 
suppose that an appeal comes up from one of the district judges sitting, 
and as by the act S is incapacitated from taking part in the appeal, the 
court will be reduced to five members, and in case upon the hearing the 
court stands two to confirm the decree appealed from and three against 
it, here we will have three judges, to wit: the district judge from whom 
the appeal was taken, and the two who agree with him in his view of 
the law (one of whom muy be the circuit judge), who may be overruled 
bey three judges, and they, perhaps, not of equal rank with those 
whom they overrule. 

In the nature of things the first hearing is the most thorough, 
and the decision of the district judge from whom the sogeet is 
taken ought not to be set aside unless there is a clear wg» erance 
of legal opinion against him. We would suggest, therefore, the court 
of four, as Paley urged. If this court stood two to two the decision 
appealed from heal stand. A decision should only be overruled upon 
a vote of three to one in the appeal court, and that gives but a major- 
ity of three to two, viz: three members of the appeal court against the 
fourth, and the judge from whom the appeal is taken. 


AGrency—Tue Fipuciary Posrrion oF LecaLt Apvisors.—No hard 
and fast precise rule is laid down for the regulation of the dealings of 
persons in a fiduciary position. Where the known and defined relation 
exists, the conduct of the party benefited must be such as to sever the 
connection, and to place him in the same circumstances in which u mere 
stranger would have stood, giving him no advantage, only whatever kind- 
ness or favor may have arisen out of the connection. Where, on the 
other hand, the only relation between the parties is that of friendly habits 
or habitual reliance on advice and assistance, accompanied with partial 
employment in doing some sort of business, care must be taken that no 
undue advantage shall be made of the influence thus acquired. The 
limits of natural and often unavoidable kindness, with its effects, and of 
undue influence exercised or unfair advantage taken, can not be more 
rigorously defined. Nor is it, perhaps, advisable that any strict rule 
should be laid down, any precise line eas. If it were stated that cer- 
tain acts should be the only test of undue influence, or that certain things 
should be required in order to rebut the presumption of it, such as the 
calling in a third rson, it would be easy for cunning men to avoid the 
one, or protect themselves by means of the other, and so place their 
misdeeds beyond the denunciations of the law, and seeure the fruits of 
them out of its reach. If anyone should say that a rule is thus recog- 
nized which from its vagueness can not be obeyed because it can not 
well be discerned, the answer is plain. All men have the interpreter 
of it within their own breasts; they know the extent of their influence, 
and are conscious whether or not they have taken advantage of it in a 
way which they would feel indignant that others similarly circumstaneed 
should do with regard to themselves: (Per Lord Chancellor Brougham, 
in Hunter v. Atkins, 3 M. & R. 140, 141). j 

The general rule of law equally applicable to all trustees and persons 
in fiduciary position, is that no person in such a position may take ad- 
vantage of the confidence reposed in him. The sound policy upon 
which the rule is based is uth more apparent than in transactions 


between parties standing in the relation of solicitor and client or counsel - 
and client. Whatever may be urged in defence of the rule in. other 
cases, may here be urged with even greater effect, for the relation is one 
of great confidence, giving to the adviser more than ordinary influence 
over theclient. Hence it is that the law is ery suspicious of all 
ions between the parties. The rule which = cule 
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tions between solicitor and client to other and stricter tests than those 
which apply to ordinary transactions, is not an isolated rule, but a branch 
of arule applicable to all transactions between man and man, in which 
the relation between the contracting parties is such as to destroy the 
equal footing on which such parties should stand: Per Wigram, V. C.,in 
Edwards v. Meyrick, 2 Hare, 68. In treating the question now before 
us, we shall find that the fiduciary position of legal advisors may be con- 
sidered from three aspects. It may be mbit in its consequences : 

1. In matters of contract. 

2. Where the client makes a gift. 

3. In the matter of giving professional service. 

The rules upon the first head were laid down by Lord Eldon, in Gib- 
son v. Jeyes, 6 Ves. 266, decided in 1801, in which case the sale of an 
annuity by an attorney to his client was set aside. Legal advisers may 
contract with their clients provided the relation is dissolved, provided 
the duties attaching to their position are satisfied. “1 do not 
mean to contradict the cases of trustees buying from their cestui que 
trust,” said the Lord Chancellor, “ but the relation between the parties 
must be changed; that is, the confidence in the party, the trustee or at- 
torney, must be withdrawn. That is the principle of the cases of a 
trustee buying for himself. ... An attorney is not incapable of con- 
tracting with his client; a trustee also may deal with his cestui que trust, 
but the relation must be in some way dissolved, or if not the parties must 
be put so much at arm’s length that they agree to take the character of 
purchaser and vendor.” The application of this principle to the pres- 
ent case is very instructive. Obviously there was nothing to prevent the 
attorney dealing with his client, but, as Lord Eldon pointed out, when 
the client asked him to deal he should not contract with her, though 
she insisted—the relation still subsisting—unless she obtained the advice 
of another attorney. The same learned lord gave the same rule in other 
words: “ An attorney buying from his client can never support it un- 
less he can prove that his diligence to do the best for the vendor has 
been as great as if he was only an attorney dealing for that vendor with 
astranger. That must be the rule.” The proof of actual fraud, or in- 
capacity on the part of the attorney, is not necessary in order to set aside 
the contract (at page 270). Again, in a case which came before him 
in 1803 (Ez parte James, 8 Ves. 343), he says, ‘‘ The principle is that as 
the trustee is bound by his duty to acquire all the knowledge possible, to 
enable him to sell to the utmost advantage for the cestwi que trust, the 
question what knowledge he has obtained, and whether he has fairly 
given the benefit of that knowledge to the cestui que trust, which he al- 
ways obtains at the expense of the cestui que trust, no court can discuss 
with competent sufficiency or safety to the parties.” The purchase may 
be made at an auction, but that circumstance, though evidence of fair- 
ness, makes no difference in the principle. Ib. 348. 

An instructive case was decided in 1854 by Lord Chancellor Cran- 
worth and Lord Justice Turner, on appeal from a decree of Vice-Chan- 
cellor Stuart (Holman vy. Loynes, 4 De G. M. & G. 270), setting aside, 
at the suit of the heir-at-law of the vendor, two purchases of real estate 
by the defendant. The defendant, an attorney, was engaged in the sale 
of his client’s property by auction; only one of the lots was then sold. 
In 1848 the first sale to the defendant took place, the second in 1850. 
The consideration for the first purchase was stated to be £600, that for 
the second £208. Only £260 was paid, the residue being made up by 
two annuities, one for £40 the other for £26 for the vendor’s life. These 
annuities fairly represented an equivalent for the residue of the consider- 
ation according to the value of such an annuity on the average life of a 
— of the vendor’s age, according to the government annuity tables. 

ut the vendor’s life was nota good average life, and this fact was either 
known to the defendant or pe within his knowledge. As a matter of 
fact the vendor died in about a third of the time for which the annuities 
had been calculated. The Lord Chancellor raised two questions for 
solution: Did the relation of attorney and client subsist at the time of 
the transaction? Was there any neglect of duty on the part of the de- 
fendant? His Lordship answered both questions in the affimative. 
There was a manifest neglect of duty on the part of the defendant in not 
endeavoring to get a higher annuity for the vendor. This he could 
have done by reason of the vendor’s intemperate habits. Lord Justice 
Turner entered very elaborately into an examination of the meaning 
and application of the phrase ‘attorney in hac re.” After a summary 
of the authorities upon the point, the judgment of Lord Eldon in 
Montesquieu v. Sandys, 18 Ves. 313, of Sir James Wigram in Edwards 
v. Meyrick, 2 Hare 60, and of Lord Abinger in Jones v. Thomas, 2 Y. 
& C. 498, the conclusion drawn by his lordship was that the cases in 
which it had been hitherto held that an attorney might deal with his 
client as a stranger might do, were not cases in which the attorney had 
been concerned in any previous attempted sale, or in which any confi- 
dence as to sale had been reposed in him as attorney; or cases in which the 
attorney had acquired, or had had the means of acquiring, any peculiar 
knowledge as to the property, the subject of the sale tohim. “The 
result of them, stated Favorably to the defendant, and without reference 
to the important observations upon the subject of influence made by 
Sir James Wigram in Edwards v. Meyrick, can not be put higher than 
this—that an attorney may deal with a client as a stranger where the 
circumstances are not such as to put him under the duty of advising the 
client.” The sales were set aside. It will be observed that the rule 
prohibiting a trustee for sale from purchasing himself is more stringent 
than that regulating the contract of the attorney with the client. e 
former must divest himself of the character of trustee. See per Lord 
Eldon in Cane v. Allen, 2 Dow. 299. 

The above principles have been applied in a variety of cases. Thus 
where a bankrupt’s estate was purchased by the solicitor to the com- 
mission, the sale was set aside, Lord Eldon refused to allow him to 
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bid upon the resale without the consent of the persons interested after 
full information given, though the relation of solicitor and client were 
atan end: Ex parte James, 8 Ves. 337. So where the petitioner to the 
fiat prayed for leave to bid at the sale of part of a bankrupt’s property, 
without showing any peculiar circumstances, e. g., that the solicitor was 
mortgagee, the court refused leave, though the assignees did not oppose 
the prayer. Ex parte Town, 2 M. & Ayr. 29. On the same ground, 
where a solicitor, the party to a suit, had the conduct of a saie decreed 
by the court, and purchased at the sale under a feigned name, the sale 
was set aside, though confirmed by an order, and the estate was again 
offered for sale at the price given by the defendant. If there was no 
higher bidder the defendant was to be held to his purchase. Sidney v. 
Ranger, 12 Sim. 118. So, too, the purchase of a client’s equity of re- 
demption by solicitors was set aside, although another solicitor had been 
called in, and although the defendants had ceased to act as solicitors just 
before the contract. Gibbs v. Daniel, 4 Giff. 1. In this case, however, 
the solicitor called in had not performed his duty, and the defendants 
were aware of the fact. So a purchase by a solicitor from his client 
may be set aside, though the purchase is confirmed by the client’s will. 
“IT do not impute fraud or the exercise of undue influence to B.,”’ said 
the Master of the Rolls, “in this transaction ; but I rest my decision on 
the ground that he has, incautiously, involved himself in a transaction 
which throws on him the burthen of proving the correctness of it, which 
he has failed in doing.” Waters v. Thorn, 22 Beav. 547. Upon the 
same _— the House of Lords decided that where a solicitor pur- 
chased the property of his client at a public sale, he was a trustee for 
the client unless he could prove that he was neither an agent nor retained 
the relation. Austin v. Chambers, 6 Cl. & F.1. In the same case it 
was also held that an enquiry into the value of the client’s interest was 
immaterial, and that the plaintiffs right to relief was not barred merely 
by the lapse of ten years from the purchase.[ The Law Times. 


Book Notices. 


JupicraL Puzzies, Gathered from the State Trials. 
1876. 
CURIOSITIES AND Law oF WILLS. 
Humorovus PHASES OF THE Law. 
The three small handsomely printed volumes published by the enter- 
prising house of Sumner Whitney & Co., San Francisco, are intended 
to afford the lawyer interesting reading in the line of his profession. 
The articles and cases are judiciously selected. These books are as inter- 
esting as a romance, full of instruction and furnish a mine for useful 
contemplation and reflection. 


By Joun Pacer. 


By Jonn Prorratr. 1876. 
By Irvine Browne. 1876. 





SanpDars’ JuSTINIAN. First American from the Fifth London Edition, 
with an Introduction by Wm. G. Hammonp, Professer of Law in the 
Iowa State University. Chicago: Callaghan & Co. 1876. pp. 693. 
We have no hesitation in pronouncing this to be the best edition of 


the Institutes of Justinian ever clothed in an English dress. Its popu- 
larity in England is proved by its rapid progress to a fifth edition. It is 


accompanied with a valuable introduction by Mr. Thomas Collett San- 
dars, of Oriel College, Oxford, and by a translation and notes by*the 
same hand. The American editor is one of the comparatively few Amer- 
ican lawyers who has made the civil law the subject of profound study. 
Professor Hammond is, without doubt, one of the most learned civilians 
in this country, and an accomplished and trained common lawyer as well. 
An admirer of the civil law, he is not blind to its defects, and as a 
system of jurisprudence does not place it, as many theoretical writers 
do, above the system of the common law as modified and enlightened by 
modern legislation and adjudication. His introduction to the present 
volume substantially enhances its value. Whoever wishes to have an 
outline view of the history of the Roman law, and to become acquainted 
with the elementary and leading principles and ideas of that law, must 
have recourse to the Institutes of Justinian as certainly as the students 
of our law must resort to Blackstone and Kent. This is an elegant and 
complete edition. D. 


Correspondence. 


RAISED CHECK. 
Livineston, Texas, March 24, 1876. 


Eprrors CentraL Law JournaL:—The Supreme Court of Texas, 
recently decided a case involving the rights of = under a forged, or 
“raised” check. The following is said to be the substance of the facts, 
and gist of the opinion, as delivered by Mr. Justice Gould: 

“Tt seems that on the 19th day of February, 1872, the Texas Banking 
and Insurance Company of Galveston, drew its sight check on the First 
National Bank of Houston, in favor of D. J. Wallace for twenty dollars. 
It was immediately artfully altered with the aid of acids, and raised 
from twenty dollars to two thousand dollars, and the date changed from 
February 19th to February 17th. About a week afterwards, it was pre- 
sented by D. J. Wallace at the counter of the First National Bank of 
Houston for payment, which was refused, Mr. Wallace being a stranger. 
Wallace left, but soon returned, accompanied by the assistant teller of 
the City Bank of Houston, who identified Wallace as ‘the man who 
kept an account at the City Bank in the name of D. J. Wallace.’ Still 
payment was refused, this identification being unsatisfactory. Nothing 
more was seen of Wallace in Houston. About a week after this, the 
same draft was presented by the City Bank of Houston to the First 
National Bank in the morning, and enquiry made whether it was ‘good’ 
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or ‘all right,’ and being answered in the affirmative, it was, in the usual 
course of the business between the two banks, taken up by the First 
National Bank in the exchange of checks in the evening after bank hours. 
The City Bank of Houston had received it from C. R. Johns & Co., 
bankers of Austin. Johns & Co. had purchased it from D. J. Wallace, 
the forger, he being identified to them by one Blackmore. 

“The most serious difficulty about the case was in the fact that at the 
time this check was paid by the First National Bank, that bank had the 
monthly account current of the Texas Banking and Insurance Company 
for the month of February, and it had been examined and reported on by 
the book-keeper, and in it the raised check, No. 364, for twenty dollars, 
was credited to the First National Bank. The forgery was not in fact 
discovered until the next month, April, when the check appeared in the 
books of the First National Bank as a charge of two thousand dollars 
against the Texas Banking and Insurance Company, which further inves- 
tigation disclosed to be the twenty dollar check which had been credited 
in February. Immediately upon the discovery of the real facts, the First 
National Bank demanded payment of the City Bank, which was refused, 
and thereupon this suit was brought, which resulted in a judgment for 
the plaintiff. The supreme court affirmed the judgment, holding sub- 
stantially, that money paid under a mistake of fact can be recovered 
back ; that the account current, although it had been examined, was not 
necessarily notice to the bank which estopped it from reclaiming the 
money paid; that the presentation of the check in the morning, to know 
if it was ‘ soy or ‘all right,’ did not affect the case, nor would the 
payment then have made any difference. 

Pee C. R. Johns & Co., the parties ultimately ailble, defended the case as 
intervenors.”’ 

I hope you will be furnished with a full report of this case in advance 
of our state reports. If the above statement is correct, the decision will 
not stand the test of judicial criticism. True, the general rule stated, is 
that found in National Bank v. Allen, et al., 2 C. L. J. 612, and cited 
authorities, but the exceptions are as well established as the rule. —_H. 


Notes and Queries. 


HOMESTEADS IN MISSOURI. 
Miran, Mo., March 27, 1876. 


Eprrors Centra Law JournaL:—I submit the following case, and 
would be pleased to see an answer, with a citation of authorities, in the 
JourNaL. A man marries, has children by his wife; they separate, he 
keeping children. He marries a second time without a divorce from 
his first wife. Acquires a homestead under the laws of Missouri, where 
he is living at the time of his death with his second wife. At the time 
of his death his wife isa non-resident of this state, never having ob- 
tained a divorce. Man died in 1868. Can the first wife claim the 
homestead. ouppose homestead consists of 120 acres, and is worth 
$12,000.00, and all the land man owns at time of his death; will widow 
have to have homestead set off to her by probate court, or can she re- 
cover homestead by ejectment against party in possession ? 

Very respectfully, J. W. H. 
“first” wife is the only wife. Whether a non-resident wife can 
claim a homestead in Missouri, we do not undertake to answer.—Eb. ] 


THE NEBRASKA TUMBLING-ROD LAW. 
Sr. CLoup, Stearns Co., Mrxn., April 3, 1876. 


Eprrors Centrat Law JournAL Pinca sige J. K.P. McC’s query, 
free “ of the Journat, I call his attention to Ingersall v. Rendall, 14 
inn. 400. 


Yours truly, L. W. Couns. 
SHOOTING INSTEAL OF HANGING. 
, Orete, Nes., March 27, 1876. 
Eerrors CentraL Law Journat:—The enclosed was cut from the 
Chicago Times of March 22, and I would like to ask you if the United 
States allows such proceedings ? Yours, etc., 


; A. Brown. 
The article referred to is as follows: 
TOBE SHOT. * 


Savt Lake, Utan, March 2!.—John Wiggins yas to-day sentenced to be shot 
on June 23 for the murder of John Kramer, the prisoner eodig this mode of 
death in preference to hanging or decapitation. 
_ We presume the person sentenced to be shot was a soldier, and that 
a ements | that of a court parte. 0 Articice of Wer, and not 
vised utes, govern such eases, permit es of pun- 
-ishment. It may, oo oto have been the sentence pO any civil B song 
A territorial statute of Utah humanely permits the prisoner sentenced 
to die, to choose shooting instead of hanging.—[Kd. 


Legal News and Notes. 


—AccorvinG to the New York Times it turns out that the presentations 
and honors conferredon Chas. O'Connor, the famous lawyer, for his 
posed kit in conducting the case of Mrs. Forrest in her suit for di- 
voree, wi t fee, were unmerited. Out of the $64,000 alimon ted 

the court it seems now that Mrs. Sinclair received but $5,000. Mr. 
e ‘Connor receiving $40,000, and Mr, Chase, his associate, $19,000. 


THe wing act of Congress pro for an extension of the time 
aca y 25th, 1876. The pre- 
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House of Representatives of the United States of America in Congress as- 
sembled, That the provisions of the act, entitled ‘ An act to provide for 
the stamping of unstamped instruments, documents, or papers,’ ap- 
proved the twenty-third day of June, in the year eighteen hundred and 
seventy-four, be, and the same are hereby, extended to the first day of 
January, in the year eighteen hundred and seventy-seven.” 


—ConcerninG the charges made against Mr. Dana as to his alleged 
infringment of Judge Lawrence’s edition of Wheaton’s work on Inter- 
national Law, the Nation makes the following remarks: “It is quite 
true that the courts have decided that Mr. Dana has violated Mr. Tom. 
rence’s copyright in the notes to Wheaton, but the violation is well 
known to have been technical, and to have been the result of careless- 
ness and not of intent, and to have been wholly and far removed from 
any taint of dishonor by the fact that his edition of Wheaton, as well as 
Mr. Lawrence’s, was published for the benefit of Wheaton’s family and 
not for his own profit. In fact, a milder, more harmless, more excusable 
case of ‘piracy’ has probably never come before the courts; and that 
on account of it, and in such times as these, a gentleman of Mr. Dana’s 
character should be rejected by the body which has confirmed Sickles 
and Casey and Billings is one of those things on which it is difficult to 
comment coherently.” 


—Tue Washington Law Reporter comments upon the decisions of 
the St. Louis Court of Appeals, published in this journal in its issue of 
the 24th of March, on the game laws of Missouri. Treating the general 
subject, and the prohibitory laws on the subject with a pleasant mingling 
of irony and propriety, the Reporter holds Ja e Bakewell’s decision as 
amenable to criticism, from the alleged fact that prairie chickens have a 
wide breeding range and may be in season on one section of the country, 
and out of season in another, and refers to Dr. Elliott Cone’s treatise on 
the ‘‘ Birds of North America” as an authority which “courts and law- 
yers might well consult.” We have no doubt of the ornithological cor- 
rectness of Dr. Cone’s book, but we doubt very much if it had been 
consulted by the court, that it would have in anywise changed a decis- 
ion, based upon a statute that the wisdom of our legislature deemed 
proper, as in itself being based upon a recognized neeessity. The editor 
of the Reporter is so far removed from the same region, that from the 
general tenor of the article, he merely gave way to a playful inclination 


| to make game of our statute. 


—DaniEL WessTEr’s Apvice to A Law StupEent.—The following 
letter may interest many, because of the names associated with it. Its 
worth is extrinsic, rather than intrinsic, and, compared with the curricu- 
lum of our schools to-day, it serves to show the progress accomplished 
during the past seventy years. It was directed to Judge Farrar, of the 
Supreme Bench of New Hampshire, and contains advice to his son as to 
the best way of beginning the study of the law. Its date is 1807. The 
young man afterwards ache Mr. Webster’s partner. We give the 
etter without altering the original punctuation : 

“The treatises of Burlamaqui and Montesqieu being a part of the 
course of collegiate studies, have been read, no doubt by Mr. Farrar. I 
presume also he has read Hume’s History of England which is consid- 
ered almost a law book. After these, I should imagine the following 
authors might be perused advantageously. 

Blackstone’s Commentaries; Sullivan’s Lectures, Woodeson’s Do. 
Swift’s System, some parts of Espinasse, such, for instance as his titles 
of Assumpsit, rapes Assault and Battery, Trover &c; some others, 
such as Hectinent, ankruptcy &c are not so easily understood ; Jones’ 
Law of Builments Kyd, on Bills of Exchange and Promissory Notes ; 
East’s Crown Law—Blackstone. will need to be reviewed—From him 
raore than any other author the student is enabled to understand the out- 


lines of his. profession. I think, however, that it is yah Sep te 
for a student to labor much at his 2nd vol. Considerable previous 
knowledge is absolutely necessary, to understand it, and I those 
things are first to be studied, which are most easily unde 


Time is almost entirely lost, which is employed =f rege ie Sia fix 
in the memory. maxims, and positions, when their relation to gen- 
eral system is not discovered. The most plain and practical books are 
best, to begin with. Law it is believed, is studied most successfully when 
studied analytically, as the logicians say; when Prsedl- =p after hay- 
ing made a general survey of the whole system istoa icular 
investigation of the parts. It is easy, in this way, to run 
limbs and branches of the system, to their ren ities. 
hard and difficult to begin at the exts and proceed to the 

be rood amang the aist backs; being incas Saale compilation 
to among the first books ; being more com: 
oY attel's Lew of Nations is an useful authority, to bertend at es 

’s Law is an use ority, to , as 
is convenient. The first volume of Doct. Robertson's ; of Chatles 
the Fifth is celebrated, as containing the best description of the feudal 

Having read the first vol. of that el and lent au- 
r, it would require great self-denial to refrain the re- 
mainder. 

As Mr. F. advances in his studies, and 
with the library as to be able to know in what books, 
to look for icular points, he will find it ve to. study his 
profession, by aubj 's—to take any topic of the law, and read all is 
said on % 2 ed fake} o te reac ‘ It would be pce advant- 
ageous, i wi e] a little analysis, or , e su! 

the leading ints and namin > the Bic. He will 
these little things exceedingly useful, when he is in practice, if for no 
other reason, than because they contain many references to authori 


bacomes so much acquainted 
and in what places, 











